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Cabin Branch Infrastructure Site Plan: Limited Site Plan Amendment, 82005015E 
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Cabin Branch Infrastructure Plan: Site Plan No. 

82005015E 

Limited Site Plan and Final Forest Conservation Plan 

Amendment to modify two culverts and the associated 

wetland mitigation areas, located along West Old Baltimore 

Road between MD 121 (Clarksburg Road) and I-270, 

MXPD and RMX-1/TDR Zones, Clarksburg Master Plan. 

Staff Recommendation: Approval, with conditions 

 
Applicant: Cabin Branch Management, LLC 
 
Submittal Date: 11/05/2013 
 

 

 

 

 

 

 

This application is to revise the site plan for West Old Baltimore Road to allow for the replacement of two 
culverts under the existing pavement, and includes the required wetland mitigation project for the culvert 
disturbance and a stream restoration project required by M-NCPPC Parks for disturbance in Park property. 
 

 Revisions to the Approved Final Water Quality Plan for 820050150 are not required for this application. 
 

 Revisions to Final Forest Conservation Plan 820050150 sheets:  1, 2, 4, 44, 45, 56, 58, 62, 63, and 63A are 
required, if approved. 
 

 Approve additional Stream Valley Buffer encroachments associated with the new culverts and wetland 
mitigation project. 

 
 
 

Description 

Completed: 05/09/14 
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RECOMMENDATION 

Approval of revisions to sheets 1, 2, 4, 44, 45, 56, 58, 62, 63, and 63A of the Final Forest Conservation 

Plan and Variance request subject to the following conditions: 

1. No ground disturbing activities shall occur within the Limits of Disturbance shown in the Final 

Forest Conservation Plan on the Maryland-National Capital Park and Planning Commission (M-

NCPPC) properties without permission from the M-NCPPC inspectors or representatives, 

including any necessary park permits. 

2. All other applicable terms, conditions, and findings of the previous site plan approvals remain in 

full force and effect. 

Background 
 

The property is 540 acres in size located west of I-270, north of West Old Baltimore Road and southeast 

of Clarksburg Road (MD 121) and is zoned RMX and MXPD (“Property” or “Subject Property”).    

The Property includes drainage areas to Little Seneca Creek (Use IV-P SPA stream), Cabin Branch (Use I-P 

non-SPA stream), and Ten Mile Creek (Use I-P SPA stream). Approximately 243-acres of the 540-acre site 

are within the Special Protection Area (SPA), including two areas that drain to the Cabin Branch 

Tributary. The current land uses include active agricultural, abandoned agricultural, and forest.  The 

natural environment for the Subject Property is characterized in the Natural Resources Inventory/Forest 

Stand Delineation (NRI/FSD) plans 4-02007, 4-02008, 4-02009, 4-02010, and 4-03340.  Staff approved 

the NRI/FSDs in 2003.   The Planning Board approved a Preliminary Plan of Subdivision (120031100 and 

12003110B) and Preliminary Water Quality Plan in 2004 and 2008.  The Property was approved under an 

Infrastructure Site Plan No. 8200500150, that established the framework of new roads, utilities and 

forest conservation for the entire Cabin Branch development.  The Planning Board subsequently 

approved a Site Plan amendment No. 82005015A on April 3, 2008, specifically to review and approve 

the horizontal alignment of West Old Baltimore Road from MD 121 to the I-270 underpass.  
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Table 1: Cabin Branch Neighborhood Development History 

Case No.  Opinion   Type  Status 

        

G-806 9/9/2003 Local Map 
Amendment 

approved 

    120031100 
12003110A 

6/22/2004 Preliminary Plan 
& Amendment 

approved 

12003110B 10/6/2008 Preliminary Plan 
Amendment 

approved 

820050150 
82005015A 
82005015B 
82005015C 
82005015D 

9/19/2007 
6/9/2008 
3/17/2012 
11/27/2012 
05/02/2013 

Infrastructure Site 
Plan 
 

approved 
 

820060290 
 
82006029A 

10/20/2008 
 
07/11/2012 

 
Winchester I  
Site Plan 

 
approved 

820060240 9/29/2010 
 

Gosnell Site Plan approved 

820070140 
 

04/23/2013 Toll I  
Site Plan 

approved 

820100030 04/23/2013 Toll II 
Site Plan 

approved 

820110080 07/11/2012 Winchester II  
Site Plan 

approved 

820120150 04/04/2013 Winchester III 
Site Plan 

approved 

MR08001 4/3/2008 Mandatory Referral  transmittal 

    
16-35 4/1/2009 Subdivision  

Regulation 
 

     17-04 4/1/2011 Subdivision  
Regulation 

approved 

     

 

Introduction 

This amendment  to the approved Infrastructure Site Plan for Cabin Branch is designated as No. 

82005015E (“Application” or “Amendment”), and is related to the final engineering of two culverts, 

referred to as culvert 2 and culvert 6, along West Old Baltimore Road. These culverts are required to be 

upgraded due to their current condition and in order to complete construction of several upstream 

sediment control ponds required for approved development on the Cabin Branch project.  The culverts 

were included within the original design of West Old Baltimore Road (82005015A), but now must be 

redesigned to meet current stormwater management standards.  The total reconstruction of West Old 

Baltimore Road will likely require another amendment to be done at a later phase; this Application only 

addresses the modification needed at two specific locations to replace two culverts (culverts #2 and #6) 

that run under the existing pavement.  The pace of construction thus far does not necessitate the total 

reconstruction of West Old Baltimore Road. 
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The Applicant has been working closely with the Parks Department for the West Old Baltimore Road 

reconstruction process. As part of that process, the Parks Department has requested the previously 

mentioned stream restoration measures below culvert 2. The stream restoration is desirable due to the 

degraded stream conditions created by outflow from the existing culvert, which is now located several 

feet above the stream channel, resulting in erosive conditions within the stream channel. The stream 

restoration measures consist of bio-engineering techniques, such as stream bank laybacks and armoring, 

rock vanes, bed sills, and toe protection, to stabilize and restore the stream channel. The Limit of 

Disturbance (LOD) associated with the stream restoration activity is shown on the revised Final Forest 

Conservation Plan (FFCP) plans.  

The LOD shown on the Application is required for numerous activities, including excavation for the 

stream restoration work and construction vehicle access. Trees within the LOD are generally removed 

due to construction activities, however several trees within the footprint of the LOD in areas where 

construction access is proposed are proposed for retention. Tree protection measures are proposed. 

The final engineering for the culverts, independent of the stream restoration, results in less clearing 

than shown on the current plans.  The additional clearing associated with the stream restoration results 

in a net increase in the total amount of forest clearing. The Application proposes to reforest the 

disturbed areas in the vicinity of the stream restoration activity. 

Additionally, the scope of this Application was expanded late in the review process to include a wetland 

mitigation project required by the Maryland Department of the Environment (MDE) for the proposed 

culverts.  As part of wetland permitting, the Applicant is required to mitigate for wetland loss by creating 

new wetlands on the Property.  The Applicant and the agencies involved in permitting have agreed to an 

ideal area along the Little Seneca tributary north of West Old Baltimore Road as the wetland mitigation 

site.  Since the mitigation area is outside of the previously approved LOD, the plans submitted with the 

Application were updated to include this area.  
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Figure 1: Project Locations Within Cabin Branch 

 

 

Figure 2: Proposed Culvert #2 and Stream Restoration 
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Figure 3:  Culvert #6 
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Figure 4: Proposed Wetland Mitigation Area 

Water Quality Plan Review 

Water quality plans are required as part of the Special Protection Area (SPA) regulations.  Under the SPA 

law, Montgomery County Department of Permitting Services (MCDPS) and the Planning Board have 

different responsibilities in the review of the water quality plan.   

Under their authority, MCDPS has made the determination that the revisions included in this Application 

do not require any amendments or revisions to the previously approved Final Water Quality Plan.  In a 

letter dated November 20, 2013, the engineering consultant confirmed that the Sediment Control Plans 

and Sediment Control Permit for the culverts could be approved and issued under the current Final 

Water Quality Plan. This letter was accepted and countersigned by Mark Etheridge, Manager, MCDPS 

Water Resources Section (Attachment A).  All of the revisions in this Application are covered by the 

previously approved Final Water Quality and no further Planning Board action is required as part of this 

Application. 
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Environmental Guidelines 

The NRI/FSDs for the Property included the area in which this Application is located and identified the 

Stream Valley Buffers (SVB).  SVBs include wetlands, wetland buffers, floodplains, streams, and stream 

buffers.  As part of the Environmental Guidelines, the SVB must be reforested. Where trees do not 

currently exist in the stream buffers, the Applicant will plant new forest. The Applicant will place forest 

conservation easements on the environmental buffers, excluding necessary stormwater management 

easements and facilities, and all forest retention areas. 

Stream Valley Buffer Encroachments 

This Application contains minor SVB encroachments for the construction of the culverts, the stream 

restoration project, and the wetland mitigation area.  Both of the mitigation projects will have long-term 

beneficial impacts on the SVB and should improve the SVB above the existing condition.  The wetland 

mitigation site is located in an open area of the SVB with no canopy.  The mitigation project will 

eventually help to close the tree canopy in that area. 

The culverts impacts on the SVB are only slightly larger than previously approved and the larger 

disturbance area stemmed from the mitigation projects, that could not be anticipated when the initial 

site plan was approved.  The SVB impacts related to the culvert replacement are the minimum necessary 

and should not have any long-term negative effects above what was previously approved. 

Overall the SVB impacts are minor in nature and required to implement the overall Cabin Branch 

development.  The Applicant has worked with both the M-NCPPC Park and Planning staff and the 

Maryland Department of the Environment to minimize and mitigate the impacts in the SVB related to 

these projects. 
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Figure 5: Stream Restoration Project Below Culvert #2 
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Figure 6: Wetland Mitigation Site in SVB 

Forest Conservation 

Overview 

The Cabin Branch development has an approved overall Final Forest Conservation Plan (FFCP) that was 

completed with the Cabin Branch Infrastructure Site Plan (820050150) in 2007.  The Infrastructure Site 

Plan and FFCP was to be the guide for all future site plans, special exceptions, and mandatory referrals 

that were to be submitted within the Cabin Branch development.  The development shown on the 

overall Final Forest Conservation Plan was conceptual in nature and was allowed by conditions of 

approval to be refined through amendments as individual site plans were brought before the Planning 

Board. This Application is an amendment to that overall FFCP to properly adjust that plan by showing 

the design of final grades and infrastructure for this one small project.  
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The overall FFCP indicated that future developments must meet the forest conservation worksheet 

requirements through a combination of on-site forest retention, onsite planting of unforested stream 

buffers, landscape credit, and offsite planting within the Clarksburg SPA.  Under the M-NCPPC 

implementation of the SPA regulations, the Environmental Guidelines require accelerated reforestation 

of stream buffers within SPAs.  Since the Property includes land both in and out of the SPA and the 

tributaries drain to a common water body. Staff recommends the treatment of the planting 

requirements as if the entire site is located within the Clarksburg SPA. Under this procedure, the 

Applicant is required to plant the SVB in accordance with the overall FFCP planting phasing plan, sheet 

63A of the FFCP, and for the Applicant to provide a five-year maintenance period for all planting areas 

credited toward the FFCP.  

The FFCP Worksheet numbers must change slightly to accommodate the areas needed for the culverts 

and the required mitigation areas.  In total (7 individual worksheets), the overall FFCP, for the entire 

Cabin Branch neighborhood, proposes to remove, 65.27 acres of forest, retain 64.86 acres of forest, and 

to plant 74.01 acres of forest, of which 14.0 acres will be met via on-site landscaping credit.  The revised 

FFCP sheets are attached (Attachment B).  The Applicant will plant all unforested buffers on-site, not 

including required stormwater management easements.  As a development using the optional method, 

Cabin Branch is subject to Section 22A-12(f) of the Forest Conservation Law which requires optional 

method developments to meet certain forest retention requirements on site.  The overall FFCP approval 

requires all development to meet the conservation threshold onsite and to meet all planting 

requirements through a combination of onsite forest retention, onsite planting of unforested stream 

buffers, and landscape credit.  The Application complies with this requirement. 

Forest Calculations for this Application 

Culvert 6, which is the western-most culvert that is located partially on the Property and partially on the 
Linthicum West property (Sheet 56 of the FFCP), results in the following forest conservation results:  
 

Culvert 6 : Changes from Approved Plan 
Forest Save: 2,977 SF 
Forest Clearing: 1,514 SF 
Net Forest Save: 1,463 SF  

 
Culvert 2, which is located to the east of culvert 6 and is partially on the Property and Parks property 
(Sheet 58 of the FFCP) results in the following forest conservation results:  
 

Culvert 2: Changes from Approved Plan 
Forest Save: 0 
Forest Clearing (Culvert Only):  870 SF 
Additional Forest Clearing (Culvert + Stream Restoration): 10,083 SF 
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Tree Variance 

The Montgomery County Forest Conservation Law was amended in 2009 to include the Tree Variance 

requirement, or after the approval of Site Plan No. 82005015A for West Old Baltimore Road in 2008.  As 

such, disturbance to trees within the LOD for road construction shown in the original approval were not 

subjected to a Tree Variance review.  This Application is subject to the Tree Variance requirements.  

Section 22A-12(b) (3) of the Montgomery County Forest Conservation Law provides criteria that identify 

certain individual trees as high priority for retention and protection.  The Law requires there be no 

impact to trees that:  measure 30 inches or greater, diameter at breast height (DBH); are part of an 

historic site or designated with an historic structure; are designated as a national, State, or County 

champion trees; are at least 75 percent of the diameter of the current State champion tree of that 

species; or trees, shrubs, or plants that are designated as Federal or State rare, threatened, or 

endangered species.    Any impact to these trees, including removal of any priority tree, disturbance 

within the tree’s critical root zone (CRZ), or pruning, requires a variance.  An Applicant for a variance 

must provide certain written information in support of the required findings in accordance with Section 

22A-21 of the County Forest Conservation Law.   

 

Variance Request 

The Applicant submitted a variance request dated March 11, 2014 for the impacts/removal of trees 

necessary for the land disturbance required under this Application (Attachment C).  The requested 

variance is for the removal of four (4) trees that are 30 inches and greater, DBH, and impacts to thirteen 

(13) others that are considered high priority for retention by the County Forest Conservation Law. 
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Figure 2: Variance Request Table 
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Figure 3: Culvert #2 and Stream Restoration Variance Request Tree Locations 

    
 

West Old 

Baltimore Rd. 
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Figure 4: Wetland Mitigation Area Variance Request Tree Locations 

 
Unwarranted Hardship 
As per Section 22A-21, a variance may only be considered if the Planning Board finds that not granting a 
variance would result in an unwarranted hardship.   
 
This variance request is to allow disturbance for the replacement and upgrading of two (2) existing 
culverts that convey runoff of two tributaries of Cabin Branch under West Old Baltimore Road including 
the associated stream restoration, and wetland mitigation. Since the culverts can only be located where 
the streams pass beneath West Old Baltimore Road and given the construction activities necessary for 
their replacement and the proximity of Variance trees, it is not possible to avoid impact to these trees.  
Additionally, due to the location and nature of the stream and stream restoration, impacts to variance 
trees in this area are unavoidable.  Staff has determined that not granting a variance would result in an 
unwarranted hardship of not being able to implement this project which in turn jeopardizes significant 
approved development on the Cabin Branch project. 
 
Variance Findings 
Section 22A-21 of the County Forest Conservation Law sets forth the findings that must be made by the 
Planning Board in order for a variance to be granted.  
    
Staff has made the following determination based on the required findings that granting of the 
requested variance:   
 

I-270 
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1. Will not confer on the applicant a special privilege that would be denied to other applicants. 
 
Given the scope of the construction activity necessary to replace the culverts and install the 
stream restoration combined with the location of the trees and root zones, disturbance to 
variance trees is unavoidable and required to implement previously approved plans.  
 

2. Is not based on conditions or circumstances which are the result of the actions by the applicant. 
 
The requested variance is based upon the requirements of various agencies, MDE and the M-
NCPPC Parks, to install a new type of culvert and environmental mitigation for the installation of 
the new culverts.  The location of the variance trees, the location of the existing streams, and 
the fixed location of the culverts and the mitigation projects limit the Applicants ability to avoid 
protected trees. 
 

3. Is not based on a condition relating to land or building use, either permitted or non-conforming, 
on a neighboring property. 
 
The requested variance is based upon the Subject Property, location and distribution of the 
protected trees, and the prior approvals and conditions, and is not related to a condition of the 
land or building use on a neighboring property. 

 
4. Will not violate State water quality standards or cause measurable degradation in water quality. 

 
The replacement of these culverts is a requirement of the new, approved Storm Water 
Management and Water Quality Plans requirements. The construction of the replacement 
culverts will be managed under an approved Erosion and Sediment Control Plan.  As stated in 
the November 20, 2013 letter counter-signed by MCDPS, no amendment to the Water Quality 
Plan is required for this activity.  Additionally, the stream and wetland mitigation work 
stemming from the project will help increase water quality in the area.  The restored mitigation 
sites with plantings will off-site the loss of four protected trees. 
 

Mitigation for Trees Subject to the Variance Provision – There are four (4) trees proposed for removal in 
this variance request.  All four of these trees are within existing forest and forest clearing is already 
mitigated for in the forest conservation worksheet, no additional mitigation is requested.  Additionally, 
no mitigation is recommended for trees impacted but retained.  
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County Arborist’s Recommendation on the Variance 
In accordance with Montgomery County Code Section 22A-21(c), the Planning Department is required to 
refer a copy of the variance request to the County Arborist in the Montgomery County Department of 
Environmental Protection for a recommendation prior to acting on the request.  The request was 
forwarded to the County Arborist on March 24, 2014. On April 24, 2014 the County Arborist issued a 
letter recommending that the variance be granted, with mitigation (Attachment D). 

Variance Recommendation 
Staff recommends that the variance be granted.    

CITIZEN CORRESPONDENCE AND ISSUES 

 
This Application was submitted and noticed in accordance with all Planning Board adopted procedures.  

As of the date of this report, Staff has received one letter regarding this Application.  

On November 25, 2013 after the initial noticing for this project Marilyn Miller wrote a letter to Staff 

explaining that the overall Cabin Branch project directly impacts her family’s home and while this 

application does not directly affect the property, it is a part of the larger West Old Baltimore Road 

project portion of Cabin Branch Development which requires the demolition of the family home 

(Attachment E). 

The Miller’s concern has been noted, but the activities that are included in this Application do not have 

any direct impact on the Miller property.  When the revised West Old Baltimore Road project is 

submitted, a discussion may again take place about the ultimate resolution of the impacts on the Miller 

property. 

Any additional correspondence received after posting of the Staff Report will be forwarded to the 

Planning Board for discussion at the hearing. 

 

M-NCPPC Parkland 

 
Culvert #2 is located on M-NCPPC Parkland, a portion of Black Hills Regional Park. The Applicant has 

been working closely with the Parks Department.  As part of that process, the Parks Department 

requested stream restoration below culvert 2.  On Monday March 4, 2014, staff received an email from 

M-NCPPC Parks stating that they are aware of the culvert/stream restoration portion on Parkland and 

that they are in agreement with the LOD shown on the plans.  The portion of the project on Parkland will 

require a Park Area Work Permit.  
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CONCLUSION 

 
The Application is consistent with previous Project, Preliminary, and Site Plan approvals and is based 

upon the final engineering design to upgrade two culverts to meet the new Environmental Site Design 

standards and provide proper mitigation. The culvert replacements are proposed in the most 

environmentally friendly way possible with permit review being overseen by MDE. The stream 

restoration and wetland mitigation projects are requirements of the culvert installation by Parks staff 

and will have long-term environmental benefits for the area. 

The Application is consistent with all previous approvals and is in compliance with Chapter 22A, and 

therefore, approval of the Application with conditions is recommended.   

 
 
Attachments 
 
Attachment A – MCDPS Water Resources Section Letter 
Attachment B – Revised Final Forest Conservation Plan Sheets 
Attachment C – Variance Request 
Attachment D – County Arborist Letter 
Attachment E – Community Correspondence 
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March 4, 2014 

C O N S U L T I N G  

Enhancing the value of land assets 

Josh Penn 
Montgomery County Planning Department 
8787 Georgia Avenue 
Silver Spring, Maryland 21 091 0 

Re: Cabin Branch lnfrastructure Site Plan 
Amendment 'E' 
Tree Variance Request and Justification 
MNCPPC # 1-2005015E 
RCI # 782A12 

Dear Mr. Penn, 

Please accept this letter and the accompanying exhibits as a formal written request for a variance 
from section 22A-12(b)(3) of the Montgomery County Code. The referenced section concerns the 
requirement to not disturb any tree with a diameter, measured at 4.5 feet above the ground, of (i) 30 
inches or more; or (ii) 75% or more of the diameter, measured at 4.5 feet above ground, of the current 
State champion tree of that species. Since the implementation of the lnfrastructure Site Plan for West 
Old Baltimore Road of the Cabin Branch project ("project") requires the disturbance to trees 30" or 
greater, a variance is necessary under Section 22A-21. 

As background, the project is the subject of decades of planning, including the Clarksburg Master 
Plan in 1994, the Cabin Branch Development Plan in 2003, the Preliminary Plan in 2004, the 
lnfrastructure Site Plan in 2007 and multiple Individual Site Plans for various phases of the project. The 
lnfrastructure Site Plan, which is being amended by this application, has been amended several times. 
The original amendment (2005015A) was in response to a detailed study and plannin effort specific to ?. West Old Baltimore Road. The final engineering required to implement this amendment IS underway and, 
as a result of minor adjustments to the limits of disturbance, stream restoration and wetland mitigation, 
additional forest clearing and impacts to specimen trees are necessary and unavoidable. 

The implementation of the prior approvals and the environmental improvements mentioned above 
requires a variance under Section 22A-21 for the disturbance to trees with a diameter at breast height of 
30" or more. There are two activities included with this application that are resulting in the impacts to 
specimen trees. The first includes the replacement of culvert 2 and stream restoration located 
immediately below the culvert on Park property. A total of 13 trees are proposed to be disturbed as part of 
this activity (see attached exhibit). Of the 13 trees disturbed, 9 of those trees will remain, as the 
disturbance is not substantial enough to necessitate the removal of the trees. The second activity 
included with this application is for a wetland creation site, located along the Little Seneca tributary on the 
north side of West Old Baltimore Road. This activity will impact four (4) specimen trees. However, none of 
the trees are proposed to be removed. A table of the subject trees is below. The requirements for the 
granting of a variance are also provided below, followed by the applicant's presentation of how those 
requirements are met. 

This amendment is limited to the reconstruction of two (2) culverts along West Old Baltimore Road at this time. The 
engineering for the remainder of West Old Baltimore Road is underway. However, given the need to reconstruct 
these culverts in advance of the remainder of the full roadway reconstruction, this amendment is limited to the two 
culverts and associated stream restoration and wetland mitigation. 

19847 Century Blvd., Suite 200, Germantown, MD 20874 1 301.948.4700 1 301.948.6256 (fax) 1 www.rodgers.com 
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Cabin Branch Infrastructure Site Plan 
Amendment 'E' 
Tree Variance Request and Justification 
MNCPPC # 1-2005015E 

( I )  Describe the special conditions peculiar to the property which would cause the unwarranted 
hardship; 

As a condition of the stormwater management plans for the Cabin Branch 
community, culverts 2 and 6 are required to be replaced before SWM ponds 1, 2 and 9 
can come on line. Construction of Pond 1 is scheduled to commence construction shortly 
with the other ponds starting construction shortly thereafter. The timing of the installation 
of these ponds, and vis a vis the culverts, is critical as the ponds need to be on-line and 
operational to commence the site preparation for roadway and other infrastructure 
phasing as required by the conditions of approval for Cabin Branch. 

This variance request is for the replacement and upgrading of two (2) existing 
culverts that convey two tributaries of Cabin Branch and the associated stream 
restoration and wetland mitigation. Since the culverts can only be located where the 
streams pass beneath West Old Baltimore Road and given the construction activities 
necessary for their replacement and the proximity of specimen trees, it is not possible to 
avoid impacting the specimen trees. 

Disturbance Disturbance 
due to Access 

Construction 
Stream 
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----- 

13% 
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0% 
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27% 
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10% 
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11% 

5% 
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0% 

Remove 

Remove 

Remove 

Save 
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Save 
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Save 

Save 

Save 
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Replacement 
Culvert 
Replacement 
Culvert 
Replacement 
Culvert 
Replacement 
Stream 
Restoration 
Stream 
Restoration 
Stream 
Restoration 
Stream 
Restoration 
Stream 
Restoration 
Stream 
Restoration 
Wetland 
Mitigation 
Wetland 
Mitigation 
Wetland 
Mitigation 
Wetland 
Mitigation 
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Cabin Branch Infrastructure Site Plan 
Amendment 'E' 
Tree Variance Request and Justification 
MNCPPC # 1-2005015E 

Both culverts are in a degraded condition resulting in degraded environmental 
conditions. Culvert 2 is in a hung condition, which both limits fish migration and causes 
localized downstream erosion. Culvert 6 also restricts fish passage and frequently 
becomes clogged with branches, causing local flooding. Therefore, the replacement of 
these culverts will immediately improve water quality and riparian conditions. 

The proposed stream restoration located below culvert 2 is being required by the 
Parks Department as part of the permitting process. Due to the location and nature of the 
stream and stream restoration, impacts to specimen trees are unavoidable. However, the 
stream restoration construction has been designed to not remove specimen trees. The 
construction activity associated with the stream restoration will impact but not remove 
specimen trees. The four (4) specimen trees proposed to be removed in the vicinity of 
culvert 2 and the stream restoration are in close proximity to the culvert and would be 
removed by the culvert replacement with or without the stream restoration. 

The proposed wetland mitigation is required by the U.S. Army Corps of 
Engineers and the Maryland Department of the Environment as part of the wetland 
permitting associated with the culverts and stream restoration. The applicant, their 
consultants and the agencies mentioned above exhaustively evaluated potential wetland 
creation sites and determined that the proposed location was ideally situated and 
contained the characteristics for a successful wetland creation site. The area is located 
within the unforested floodplain along the Little Seneca Creek tributary. Four (4) 
specimen trees are located on the slope on the other side of the stream from the 
proposed wetland creation. Based on the estimated critical root zone for those trees, the 
root zones would be partially impacted by the wetland creation construction. However, 
the level of impact would not result in the removal of these trees. 

In summation, the activities (culvert replacement, stream restoration, wetland 
mitigation) proposed by this application are ultimately required by the conditions of 
approval for the Cabin Branch project. The wetland mitigation is required condition of the 
MDE and Corps permit for the culverts. The stream restoration is a required condition of 
the Parks Department culverts. The culverts are a required condition of the stormwater 
management plan for Ponds 1, 2 and 9. The construction of Ponds 1, 2, and 9 is a 
required improvement for the implementation of the Cabin Branch project. Based on 
these special conditions that are peculiar to this property and project, failure to grant a 
variance would result in the unwarranted hardship of not being able to implement this 
project. 

(2) Describe how enforcement of this Chapter will deprive the landowner of rights commonly 
enjoyed by others in similar areas; 

In this situation, Cabin Branch Management, LLC. has an approved Development 
Plan, Preliminary Plan and various site plans. Those plans have been approved by the 
Montgomery County Council andlor Planning Board in order to implement the Clarksburg 
Master Plan. As explained previously, the implementation of those approvals requires the 
activities contained within this application - the replacement of the culverts, stream 
restoration and wetland mitigation. Similarly, in other cases the Planning Board has 
issued a variance for the impact to specimen trees when doing so was necessary and 
unavoidable in order to implement the project. Specifically, in 2013 a variance was 
granted for a necessary and unavoidable impact to a specimen tree associated with the 
reconstruction of Clarksburg Road, which was also a condition of this project. Not 
granting this variance will deprive the owner of their right to implement this project since 
the impact to these specimen trees is necessary an unavoidable to implement this 
project. 

(3) Verify that State water quality standards will not be violated and that a measurable 
degradation in water quality will not occur as a result of granting the variance, and 
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The replacement of these culverts is a requirement of the approved Storm Water 
Management and Water Quality Plans. The construction of the replacement culverts will 
be managed under an approved Erosion and Sediment Control Plan. While the activities 
will result in the removal of 4 specimen trees, the improvement to hydrological conditions 
by the replacement of the culverts, the stabilization of the stream through the stream 
restoration, the creation of new wetlands and the reforestation of disturbed areas will 
more than offset the impact. 

(4) Provide any other information appropriate to support the request. 
The replacement culverts have been designed based on feedback from DOT, 

DPS, and biologists from MCDEP, MNCPPC Parks, MDE, and the Corps of Engineers 
and are utilizing enclosed culverts that have been depressed and contain baffles. The 
baffles and depressed culverts will promote the creation of in stream habitat and allow 
fish passage through the culverts, which presently does not exist. This type of culvert is 
increasingly recognized as the most biologically sensitive culvert application. Previously, 
the use of bottomless culverts was thought to be the most sensitive approach. However, 
as time has passed it has become apparent that while the span does not directly and 
immediately disturb the stream channel, over time, the loss of woody vegetation and 
erosion-preventing root systems die off due to lack of sufficient sunlight, and local 
scouring and erosion occurs. Depending upon the extent of the scouring, the culvert 
abutments become compromised. Since the existing streams are significantly incised 
downstream of the existing culverts this would be a significant issue. 

The stream restoration proposed below culvert 2 arises out of a request by the 
Parks Department as part of their permitting process. Due to the hung nature of the 
existing culvert and the hydrological conditions, this reach of stream is unstable - as 
evidenced by eroding and undercutting stream banks. The stream restoration has been 
designed to retain as many trees as possible. As the accompanying graphic shows, some 
specimen trees are totally surrounded by areas proposed for disturbance. However, most 
of the disturbance is due to construction access and not direct excavation. The 
construction access areas will utilize specified measures to minimize compaction and 
damage to the root zones. 

In addition to meeting the criteria of subsection (a), the granting of this variance: 

(I) Will not confer on the applicant a special privilege that would be denied to other applicants, 
Given the scope of the construction activity necessary to replace the culverts and 

install the stream restoration combined with the location of the trees and root zones, 
disturbance to variance trees are to be expected. 

(2) Will not be based on conditions or circumstances which result from the actions by the 
applicant, 

The requested variance is based upon the nature of the existing site, location 
and distribution of the subject trees, and the prior approvals and conditions imposed by 
various agencies. 

(3) Will not be based on a condition relating to land or building use, either permitted or 
nonconforming, on a neighboring property, or 

The requested variance is based upon the nature of the existing site, location 
and distribution of the subject trees, and the prior approvals and conditions and not on a 
condition relating to land or building use on a neighboring property. 

(4) Will not violate State water quality standards or cause measurable degradation in water 
quality. 

ATTACHMENT C

33



Cabin Branch Infrastructure Site Plan 
Amendment 'E' 
Tree Variance Request and Justification 
MNCPPC # 1-2005015E 

The replacement of these culverts is a requirement of the approved Storm Water 
Management and Water Quality Plans. The construction of the replacement culverts will 
be managed under an approved Erosion and Sediment Control Plan. 

As stated in the November 20, 2013 letter counter-signed by MCDPS, no amendment 
to the Water Quality Plan is required for this activity. 

Thank you for your review and feel free to call or email with any questions or to discuss. I can be 
reached at (240) 912-21 51 or drood@rodgers.com. 

Sincerely, 
Rodgers Consul ' g, Inc. 

dt& 
Dusty Rood 
Vice President, Environmental Team Leader 

Cc: Sylke Knuppel, Cabin Branch Management, LLC 
Bob Harris, Lerch, Early 
Gary Unterberg, Rodgers Consulting 
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DEPARTMENT OF ENVIRONMENTAL PROTECTION 
 
 Isiah Leggett Robert G. Hoyt 
 County Executive Director 
 

Division of Environmental Policy & Compliance    

 

255 Rockville Pike, Suite 120   •   Rockville, Maryland 20850-2589   •   240-777-0311 
www.montgomerycountymd.gov 

 

April 24, 2014 
 
 
 
Françoise Carrier, Chair 
Montgomery County Planning Board 
Maryland National Capital Park & Planning Commission 
8787 Georgia Avenue 
Silver Spring, Maryland  20910 
 
RE:    Cabin Branch, ePlan 82005015E, amendment to FCP applied for on 11/5/2013 
 
Dear Ms. Carrier: 
 

All applications for a variance from the requirements of Chapter 22A of the County Code 
submitted after October 1, 2009 are subject to Section 22A-12(b)(3).  Accordingly, given that the 
application for the above referenced request was submitted after that date and must comply with Chapter 
22A, and the Montgomery County Planning Department (“Planning Department”) has completed all 
review required under applicable law, I am providing the following recommendation pertaining to this 
request for a variance.  

 
Section 22A-21(d) of the Forest Conservation Law states that a variance must not be granted if 

granting the request: 
 

1. Will confer on the applicant a special privilege that would be denied to other applicants; 
2. Is based on conditions or circumstances which are the result of the actions by the applicant; 
3. Arises from a condition relating to land or building use, either permitted or nonconforming, on a 

neighboring property; or 
4. Will violate State water quality standards or cause measurable degradation in water quality. 

 
Applying the above conditions to the plan submitted by the applicant, I make the following 

findings as the result of my review: 
 

1. The granting of a variance in this case would not confer a special privilege on this applicant that 
would be denied other applicants as long as the same criteria are applied in each case.  Therefore, 
the variance can be granted under this criterion. 

 
2. Based on a discussion on March 19, 2010 between representatives of the County, the Planning 

Department, and the Maryland Department of Natural Resources Forest Service, the disturbance 
of trees, or other vegetation, as a result of development activity is not, in and of itself, interpreted 
as a condition or circumstance that is the result of the actions by the applicant.  Therefore, the 
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variance can be granted under this criterion, as long as appropriate mitigation is provided for the 
resources disturbed. 

 
3. The disturbance of trees, or other vegetation, by the applicant does not arise from a condition 

relating to land or building use, either permitted or nonconforming, on a neighboring property.  
Therefore, the variance can be granted under this criterion. 

 
4. The disturbance of trees, or other vegetation, by the applicant will not result in a violation of State 

water quality standards or cause measurable degradation in water quality.  Therefore, the variance 
can be granted under this criterion. 

 
Therefore, I recommend a finding by the Planning Board that this applicant qualifies for a 

variance conditioned upon the applicant mitigating for the loss of resources due to removal or disturbance 
to trees, and other vegetation, subject to the law based on the limits of disturbance (LOD) recommended 
during the review by the Planning Department.  In the case of removal, the entire area of the critical root 
zone (CRZ) should be included in mitigation calculations regardless of the location of the CRZ (i.e., even 
that portion of the CRZ located on an adjacent property).  When trees are disturbed, any area within the 
CRZ where the roots are severed, compacted, etc., such that the roots are not functioning as they were 
before the disturbance must be mitigated.  Exceptions should not be allowed for trees in poor or 
hazardous condition because the loss of CRZ eliminates the future potential of the area to support a tree or 
provide stormwater management. Tree protection techniques implemented according to industry 
standards, such as trimming branches or installing temporary mulch mats to limit soil compaction during 
construction without permanently reducing the critical root zone, are acceptable mitigation to limit 
disturbance.  Techniques such as root pruning should be used to improve survival rates of impacted trees 
but they should not be considered mitigation for the permanent loss of critical root zone.  I recommend 
requiring mitigation based on the number of square feet of the critical root zone lost or disturbed.  The 
mitigation can be met using any currently acceptable method under Chapter 22A of the Montgomery 
County Code.   

 
 In the event that minor revisions to the impacts to trees subject to variance provisions are 

approved by the Planning Department, the mitigation requirements outlined above should apply to the 
removal or disturbance to the CRZ of all trees subject to the law as a result of the revised LOD.  

 
If you have any questions, please do not hesitate to contact me directly.   
 

        
  Sincerely,    

  
  Laura Miller 
       County Arborist   
 
 
cc:   Josh Penn, Senior Planner 
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