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MEMORANDUM
TO: Montgomery County Council &Lgk&‘
FROM: Montgomery County Planning Department @3&&5-
SUBJECT: Creation of a Transfer of Development»Rights

Program for Historic Resources

Background

As part of the PHED Committee's review of the potential
historic designation of the Montgomery Arms Apartments on the
Master Plan for Historic Preservation, an issue was raised by
Councilmembers concerning the equities in the owner's long and
excellent maintenance and operation of the Montgomery Arms com-
plex, in relation to the County's general policy of supporting
‘growth in CBDs close to transit and other appropriate public
facilities. The PHED Committee discussed the possibility of
creating a mechanism by which development rights on designated
historic properties - particularly those located in Central
Business Districts (CBDs) - could be transferred for use on
other, non-historic parcels. The Committee's interest was to
develop a method of making historic preservation of CBD sites
more attractive to property owners.

The PHED Committee requested that an exploration of the

potential for successfully creating a transfer of development

" rights (TDR) program for historic sites be presented at the full
Council worksession on the Montgomery Arms designation. This
memorandum is intended to provide that information.
In addition, a preliminary paper on issues related to this con-
cept that had been prepared for the PHED Committee by Planning
Department staff is included (see Attachment #1).

The results of the Planning Department staff's analysis - in
both the preliminary paper and in doing further research - is
that a Historic TDR concept is extremely complex and has major
land use implications. Creation of a Historic TDR program is not
a short term project and would require considerable staff time to
study the wide-ranging issues and implications related to the
implementation of such a program. All of the alternatives consid-
ered by staff have significant problems of both a policy and
implementation nature.



Neither the concept nor the body of this memorandum has been
discussed by the Planning Board, the Historic Preservation Com-
mission, the Agricultural Preservation Board or any other inter-
ested governmental agencies. If Council requests that this issue
be added to the Planning Department"s work program, planning
staff will study the TDR concept in greater detail and brief the
Plannlng Board on this issue. The Board's comments regarding this
issue could then be transmitted to the Council. It should be
reiterated that this issue is very complex and will require
considerable staff time. Approved work priorities will, in all
likelihood, need to be changed if this issue is added to the
Planning Department's work program.

Historic TDR Program Options

Planning Department staff has coordinated with Council staff
and representatives of the Montgomery Arms Apartments to develop
three options for the extension of a TDR program to historic
sites. The major optlons discussed by this group are listed below
with accompanying issues of concern.

Option #1: Inter-CBD Historic TDRs

Montgomery County has a major land use and planning policy
of encouraging high density development in its 4 designated CBDs,
near transit stops. The County also has a pollcy of designating
and protecting significant historic sites. It is in CBD areas
that these two important public policies most often come into
direct conflict. This conflict is exacerbated by the fact that
most CBD sites are already moderately built up and there is
little vacant land to allow for "clustering" of new construction
away from historic properties.

Therefore, Option #1 proposes that only designated historic
sites in CBDs would be qualified to participate in a Historic TDR
program. This option would allow for density from a designated
historic site in a CBD to be transferred within the same CBD or
to one of the County's other CBDs. It relates to the public
policy issues inherent in all of the County's CBDs and can be
accomplished through limiting the zones in which the concept
would apply, not the physical land areas.

There are a limited number of historic sites in CBDs. Cur-
rently there are a total of 11 individual designated historic
sites located within the County's 4 CBDs. If the Montgomery Arms
Apartments are designated as historic they would be the 12th
site. In addition, there are presently 6 other properties in CBD
areas which are identified on the Locational Atlas and these may
be reviewed for designation in the future.

Of the existing 11 designated sites, 3 are owned by M-NCPPC
as parks (Acorn Park, the Jesup Blair House, the Silver Spring
Armory). One site is owned by the Federal government (the Bethes-
da Post Office). One site is a statue - the Madonna of the Trails
in Bethesda. Six sites are privately owned and could potentially



participate in a Historic TDR program: the WTOP Transmitter in
Wheaton, the Bethesda Farm Women's Market, the Bethesda Theater
(Cinema n' Draft House), the Community Paint and Hardware Store,
the 01d Silver Spring Post Office, and the Cupola Building at the
Falklands Apartments.

The Locational Atlas resources currently identified include
the Leland Tudor Shopping Center, the Brooks Photography build-
ing, and the C&P Telephone building in Bethesda, as well as the
Tastee Diner, the Silver Spring Train Station, and the proposed
Silver Spring Historic District in Silver Spring.

o Analyzing whether there is, in fact, a market for the pur-
chase and use of TDRs in CBD areas is a serious concern,
particularly in relation to current APF constraints, signif-
icant zoning densities in CBDs at present, and potential CBD
downzonings that may be an element of Sector Plan work that
is in progress. Specifically, with the expectation of down-
zonings in CBDs to reduce development potential and with the
lack of traffic capacity, could Historic TDRs actually be
used on non-historic CBD parcels?

o Deciding the type and density of development which would be
transferable. For example, would Historic TDRs in areas with
CBD zoning be calculated based on commercial use, office
use, or residential use? When/how would that determination
made? Once transferred, could Historic TDRs in CBDs be used
for additional density to meet any or all of these purposes?

o Determining how the amount of transferable density would be
calculated. For example, is transferable density based on
standard method or optional method development potential?
This is a significant difference - in the case of the Mont-
gomery Arms Apartments, which is zoned CBD-2 and includes
76,555 square feet of land, optional method residential
development would allow the existing 129 units to be re-
placed with 372 units (a differential of 243 units). Stand-
ard method on the same site would permit 140 units (a dif-
ferential of only 11 units). Alternatively, the CBD-2 zone
would permit commercial construction on the Montgomery Arms
site of 306,220 square feet, while standard method would
allow 153,110 square feet of commercial space. Of course,
all commercial development would also be regulated by the
AGP. Consideration must be given to the long-range land use
and traffic implications of a Historic TDR program in CBDs.

o Developing the procedural steps to legally justify and
implement the program will require the following:

1. A planning effort to create a basis for comprehensive
rezoning (i.e. an amendment to the Master Plan for Historic
Preservation, the Agricultural Preservation Plan, or a new
document.)



2. Development of text amendments to create a CBD/TDR send-
ing zone and a CBD/TDR receiving zone, which would address
the type and density of development to be transferred.

3. Sector Plan amendments to plan locations of the sending
and receiving sites. It should be noted that there are
currently three CBD Sector Plans in some stage of progress -
thus, this form of implementation would be technically
feasible.

4. Sectional Map amendments to map the new CBD/TDR zones.

Option #2: CBD TDRs Integrated with Agricultural TDRs

This option would also propose that only designated historic
sites in CBDs would be qualified to participate in a Historic TDR
program, as described above. Option #2 would, however, not create
new receiving areas in CBDs, but rather would allow TDRs from
these historic sites to be added into the existing pool of agri-
cultural TDRs available for sale and use in existing designated
TDR receiving areas.

o Staff has serious concerns regarding the impact of this
option on Montgomery County's agricultural preservation
efforts and, in particular, the transferable development
rights program.

o Option #2 would increase the supply of TDRs and dilute the
demand for TDRs. The market implications of this change
would be significant and could well undermine the County's
ten year old agricultural TDR program.

o A major philosophical drawback of this option is that it
moves density out of CBDs and into the rest of the County -
thus, defeating the County policy of promoting higher densi-
ties of development around transit stops.

Option #3: County-Wide Historic TDRs Inteqrated with
Agricultural TDRs

Option #3 is the most complex in that it would involve
allowing the transfer of density from designated historic sites
all over the County. Option #3 would, like #2, not create new
receiving areas, but rather would allow TDRs from these County-
wide historic sites to be added into the existing pool of agri-
cultural TDRs available for sale and use in existing designated
TDR receiving areas.

Issues of concern related to Option #3 include:

o This option could involve a large number of properties
potentially able to participate in a Historic TDR program.
Currently, there are 245 designated sites in Montgomery



County - 14 of which are historic districts. Some historic
districts, like Kensington, are quite large with over 200
structures in the district.

o With the number and diversity of designated historic sites
in the County, it would become difficult to equitably calcu-
late transferable density. For example, should the density
transferred from the Darby Store in Beallsville be calculat-
ed in the same way as the density transferred from the
Bethesda Theater in downtown Bethesda?

o Decisions would need to made as to whether density trans-
ferred from commercially-zoned historic sites would only be
allowed to be transferred to other commercial areas or could
tie in with residential TDRs. It should be noted that there
are presently no TDR receiving areas in commercially-zoned
parts of the County.

o If Historic TDRs created under this option were added into
the existing pool of agricultural TDRs available for sale
and use in existing designated TDR receiving areas, it would
- in all likelihood - have a major negative impact on the
existing agricultural preservation program. The quantity of
potential Historic TDRs under this option could be large and
would dilute the existing TDR market.

o The track record that has been created over the last 12
years has included effectively working with owners of his-
toric sites to come up with compromise solutions that allow
for the appropriate development of many historic properties.
Many historic houses on large farms or tracts have been
successfully integrated into new subdivisions of the proper-
ty, with little economic hardship for the developer. In
essence, outside of CBDs, it appears that many conflicts
between County land use policies and historic preservation
policies can be resolved through negotiation and creative
land planning.

Conclusion

All of the Historic TDR program options explored are complex
and have major policy, land use, regulatory, and work program
implications.

Given the complexity of the issue and the apparent lack of
viable alternatives for implementation, the Planning Department
recommends that this issue not be pursued further.

If the Council does recommend additional study of the con-
cept of allowing for the transfer of development rights off a
tract of land in order to facilitate the preservation of impor-
tant historic sites, then the Planning Board, Historic Preserva-
tion Commission, Agricultural Preservation Board, and other
interested governmental agencies must be brought into the process
and work program priorities must be revisited.



Attachment #1

HISTORIC PRESERVATION AND THE USE OF TDRS

CURRENT PROVISIONS

The Montgomery County Zoning Ordinance currently includes a
section entitled "Historic Site; Density Transfer" (Section 59-A-

6.2 ~ see attachment). This section of the ordinance was created
in the early 1970s to facilitate the preservation of the historic
Magruder House (near Montgomery Mall). At the time that this

section was created, the County did not have a historic preserva-
tion program or even a preservation ordinance. The density
transfer provision for historic properties has only been used in
one instance - the Magruder House project.

The present law is more akin to a clustering option than a
true transfer of development rights. As the provisions currently
read: when a historic site is located on a large tract of land
which is classified in more than one residential zone, this
section of the ordinance allows for a transfer of dwelling units
from one zone to another in excess of the number of dwelling
units otherwise permitted.

The section includes a number of additional requirements
which deal with permitted uses and special exceptions, site plan
review procedures, and assurances that the total number of dwell-
ing units ultimately constructed will not exceed the total number
otherwise permitted by normal zoning.

The Planning Board is given authority to determine if a site
is of sufficient historic importance to merit preservation
(again, this law was written before the creation of the Master
Plan for Historic Preservation or the Historic Preservation
Ordinance), to allow dimensional variations on the site that are
essential to the preservation of the historic resource, and to
review the overall project through the site plan process.

ANALYSTS

The current historic site density transfer provisions of the
Zoning Ordinance would not be applicable in a large number of
cases. The limitations include: the zoning and size of the land
that could qualify for this density transfer, the inability to
transfer density off the historic site tract, and the lack of
reference to Locational Atlas/Master Plan status for the historic
site. These are all features which make the current law difficult
to utilize.

Updating and revising the current historic site density
transfer provisions of the Zoning Ordinance to make them more
applicable to historic properties throughout the County could be
beneficial in facilitating the preservation of historic sites and
in providing owners with incentives to support preservation.



However, any new program involving TDRs and, in particular, TDR
receiving areas, must not adversely affect existing TDR efforts
to protect farmland.

There are numerous designated historic sites in the County
which could make use of a modified TDR provision. In particular,
historic sites in Central Business District areas - such as the
Montgomery Arms Apartments, the Bethesda Farm Women's Market, the
Bethesda Cinema N' Draft House, and the WTOP Transmitter Building
- could derive great benefit from such a program.

Development of a TDR program for historic sites is a land
use issue and would need to be discussed by the Planning Board in
open session, as well as by the Historic Preservation Commission,
the Agricultural Preservation Board, and other interested groups.

ISSUES

If a broad application of the TDR concept for historic
preservation is considered, the following issues will need to be
addressed:

o Modeling the program after the agricultural preservation TDR
program, but structuring it so that it is separate and
distinct from the current agricultural preservation effort.
For example, should currently designated TDR receiving areas
be available for historic preservation TDRs as well as
agricultural TDRs? Could this serve to dilute the existing
program?

o Deciding if this will be a County-wide effort, or if it will
be limited to areas of specific concern - such as designated
Central Business Districts or commercially zoned areas only.

o The equity concerns of the historic site owner.

o Deciding the location and zoning of receiving areas. If
density is transferred from a property in a Central Business
District, should that density remain in the same CBD or may
it be distributed elsewhere in the County?

o If the program is enacted County-wide, it would be important
to assure that types of uses, as well as density of use, are
transferred equitably. For example, residential TDRs should
be transferred to residential receiving areas, Central
Business District or commercial TDRs should be transferred
to commercial areas, etc.

o Development of an implementation strategy.
CONCIL.USION
If the concept of allowing for the transfer of development

rights off a tract of land in order to facilitate the preserva-
tion of important historic sites is found to be desirable, then a



historic preservation TDR program should be crafted to address
the issues and not have any adverse impact on the agricultural
preservation program. The implementation of such a program is a
land use issue and would need to be discussed by the Planning
Board in open session, as well as by the Historic Preservation
Commission, the Agricultural Preservation Board, and other inter-
ested groups. In addition, implementation would require:

o Initiating a Zoning Text Amendment which would update and
alter the existing section to make it more broadly applica-
ble throughout the County.

o Adding a new section to the Zoning Ordinance to allow for
the transfer of development rights from historic sites to
designated receiving areas.
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MEMORANDUM
TO: Montgomery County Council %ﬁgﬁ&’
FROM: Montgomery County Blanning Department Qbkn)‘
SUBJECT: Creation of a Transfer of Development Rights

Program for Historic Resources

Background

As part of the PHED Committee's review of the potential
historic designation of the Montgomery Arms Apartments on the
Master Plan for Historic Preservation, an issue was raised by
Councilmembers concerning the equities in the owner's long and
excellent maintenance and operation of the Montgomery Arms com-
plex, in relation to the County's general policy of supporting
growth in CBDs close to transit and other appropriate public
facilities. The PHED Committee discussed the possibility of
creating a mechanism by which development rights on designated
historic properties - particularly those located in Central
Business Districts (CBDs) - could be transferred for use on
other, non-historic parcels. The Committee's interest was to
develop a method of making historic preservatlon of CBD sites
more attractive to property owners.

The PHED Committee requested that an exploration of the
potential for successfully creating a transfer of development
rights (TDR) program for historic sites be presented at the full
Council worksession on the Montgomery Arms designation. This
memorandum is intended to provide that information.

In addition, a preliminary paper on issues related to this con-
cept that had been prepared for the PHED Committee by Planning
Department staff is included (see Attachment #1).

The results of the Planning Department staff's analysis - in
both the preliminary paper and in doing further research - is
that a Historic TDR concept is extremely complex and has major
land use implications. Creation of a Historic TDR program is not
a short term project and would require considerable staff time to
study the wide-ranging issues and implications related to the
implementation of such a program. All of the alternatives consid-
ered by staff have significant problems of both a policy and
implementation nature.
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Neither the concept nor the body of this memorandum has been
discussed by the Planning Board, the Historic Preservation Com-
mission, the Agricultural Preservation Board or any other inter-
ested governmental agencies. If Council requests that this issue
be added to the Planning Department's work program, planning
staff will study the TDR concept in greater detail and brief the
Planning Board on this issue. The Board's comments regarding this
issue could then be transmitted to the Council. It should be
reiterated that this issue is very complex and will require
considerable staff time. Approved work priorities will, in all
likelihood, need to be changed if this issue is added to the
Planning Department's work program.

Historic TDR Program Options

Planning Department staff has coordinated with Council staff
and representatives of the Montgomery Arms Apartments to develop
three options for the extension of a TDR program to historic
sites. The major options discussed by this group are listed below
with accompanying issues of concern.

Option #1: Inter-CBD Historic TDRs

Montgomery County has a major land use and planning policy
of encouraging high density development in its 4 designated CBDs,
near transit stops. The County also has a policy of designating
and protecting significant historic sites. It is in CBD areas
that these two important public policies most often come into
direct conflict. This conflict is exacerbated by the fact that
most CBD sites are already moderately built up and there is
little vacant land to allow for "clustering" of new construction
away from historic properties.

Therefore, Option #1 proposes that only designated historic
sites in CBDs would be qualified to participate in a Historic TDR
program. This option would allow for density from a designated
historic site in a CBD to be transferred within the same CBD or
to one of the County's other CBDs. It relates to the public
policy issues inherent in all of the County's CBDs and can be
accomplished through limiting the zones in which the concept

would apply, not the physical land areas.

There are a limited number of historic sites in CBDs. Cur-
rently there are a total of 11 individual designated historic
sites located within the County's 4 CBDs. If the Montgomery Arms

- Apartments are designated as historic they would be the 12th

site. In addition, there are presently 6 other properties in CBD
areas which are identified on the Locatjonal Atlas and these may

" be reviewed for designation in the future.

Of the existing 11 designated sites, 3 are owned by M-NCPPC
as parks (Acorn Park, the Jesup Blair House, the Silver Spring
Armory). One site is owned by the Federal government (the Bethes-
da Post Office). One site is a statue - the Madonna of the Trails
in Bethesda. Six sites are privately owned and could potentially



participate in a Historic TDR program: the WTOP Transmitter in
Wheaton, the Bethesda Farm Women's Market, the Bethesda Theater
(Cinema n' Draft House), the Community Paint and Hardware Store,
the 01d Silver Spring Post Office, and the Cupola Building at the
Falklands Apartments.

The Locational Atlas resources currently identified include
the Leland Tudor Shopping Center, the Brooks Photography build-
ing, and the C&P Telephone building in Bethesda, as well as the
Tastee Diner, the Silver Spring Train Station, and the proposed
Silver Spring Historic District in Silver Spring.

Issues of concern related to Option #1 include:

o Analyzing whether there is, in fact, a market for the pur-
chase and use of TDRs in CBD areas is a serious concern,
particularly in relation to current APF constraints, signif-
icant zoning densities in CBDs at present, and potential CBD
downzonings that may be an element of Sector Plan work that
is in progress. Specifically, with the expectation of down-
zonings in CBDs to reduce development potential and with the
lack of traffic capacity, could Historic TDRs actually be
used on non-historic CBD parcels?

o Deciding the type and density of development which would be
transferable. For example, would Historic TDRs in areas with
CBD zoning be calculated based on commercial use, office
use, or residential use? When/how would that determination
made? Once transferred, could Historic TDRs in CBDs be used
for additional density to meet any or all of these purposes?

o Determining how the amount of transferable density would be
calculated. For example, is transferable density based on
standard method or optional method development potential?
This is a significant difference - in the case of the Mont-
gomery Arms Apartments, which is zoned CBD-2 and includes
76,555 square feet of land, optional method residential
development would allow the existing 129 units to be re-
placed with 372 units (a differential of 243 units). Stand-
ard method on the same site would permit 140 units (a dif-
ferential of only 11 units). Alternatively, the CBD-2 zone
would permit commercial construction on the Montgomery Arms
site of 306,220 square feet, while standard method would
allow 153,110 square feet of commercial space. Of course,
all commercial development would also be regulated by the
AGP. Consideration must be given to the long-range land use
and traffic implications of a Historic TDR program in. CBDs.

o Developing the procedural steps to legally justify and
implement the program will require the following:

1. A planning effort to create a basis for comprehensive
rezoning (i.e. an amendment to the Master Plan for Historic
Preservation, the Agricultural Preservation Plan, or a new
document.)
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2. Development of text amendments to create a CBD/TDR send-
ing zone and a CBD/TDR receiving zone, which would address
the type and density of development to be transferred.

3. Sector Plan amendments to plan locations of the sending
and receiving sites. It should be noted that there are
currently three CBD Sector Plans in some stage of progress -
thus, this form of implementation would be technically
feasible.

4. Sectional Map amendments to map the new CBD/TDR zones.

Option #2: CBD TDRs Integrated with Agricultural TDRs

This option would also propose that only designated historic
sites in CBDs would be qualified to participate in a Historic TDR
program, as described above. Option #2 would, however, not create
new receiving areas in CBDs, but rather would allow TDRs from
these historic sites to be added into the existing pool of agri-
cultural TDRs available for sale and use in existing designated
TDR receiving areas.

Issues of concern related to Option #2 include:

° Staff has serious concerns regarding the impact of this
option on Montgomery County's agricultural preservation
" efforts and, in particular, the transferable development
rights program.

o Option #2 would increase the supply of TDRs and dilute the
demand for TDRs. The market implications of this change
would be significant and could well undermine the County's
ten year old agricultural TDR program.

o A major philosophical drawback of this option is that it
moves density out of CBDs and into the rest of the County -
thus, defeating the County policy of promoting higher densi-
ties of development around transit stops.

Option #3: County-Wide Historic TDRs Integrated with
‘ Agricultural TDRs

Option #3 is the most complex in that it would involve
allowing the transfer of density from designated historic sites
all over the County. Option #3 would, like #2, not create new
receiving areas, but rather would allow TDRs from these County-
wide historic sites to be added into the existing pool of agri-
cultural TDRs available for sale and use in existing designated

TDR receiving areas.

o This option could involve a large number of properties
potentially able to participate in a Historic TDR program.
Currently, there are 245 designated sites in Montgomery



County - 14 of which are historic districts. Some historic
districts, like Kensington, are quite large with over 200
structures in the district. L

o With the number and diversity of designated historic sites
in the County, it would become difficult to equitably calcu-
late transferable density. For example, should the density
transferred from the Darby Store in Beallsville be calculat-
ed in the same way as the density transferred from the
Bethesda Theater in downtown Bethesda?

o Decisions would need to made as to whether density trans-
ferred from commercially-zoned historic sites would only be
allowed to be transferred to other commercial areas or could
tie in with residential TDRs. It should be noted that there
are presently no TDR receiving areas in commercially-zoned
parts of the County.

o If Historic TDRs created under this option were added into
the existing pool of agricultural TDRs available for sale
and use in existing designated TDR receiving areas, it would
- in all likelihood - have a major negative impact on the
existing agricultural preservation program. The quantity of
potential Historic TDRs under this option could be large and
would dilute the existing TDR market.

o The track record that has been created over the last 12
years has included effectively working with owners of his-
toric sites to come up with compromise solutions that allow
for the appropriate development of many historic properties.
Many historic houses on large farms or tracts have been
successfully integrated into new subdivisions of the proper-
ty, with little economic hardship for the developer. In
essence, outside of CBDs, it appears that many conflicts
between County land use policies and historic preservation
policies can be resolved through negotiation and creative
land planning.

Conclusion

All of the Historic TDR program options explored are complex
and have major policy, land use, regulatory, and work program
implications. ‘

Given the complexity of the issue and the apparent lack of
viable alternatives for implementation, the Planning Department
recommends that this issue not be pursued further.

If the Council does recommend additional study of the con-
cept of allowing for the transfer of development rights off a
tract of land in order to facilitate the preservation of impor-
tant historic sites, then the Planning Board, Historic Preserva-
tion Commission, Agricultural Preservation Board, and other
interested governmental agencies must be brought into the process
and work program priorities must be revisited.



Attachment #1

HISTORIC PRESERVATION AND THE USE OF TDRs

CURRENT PROVISIONS

The Montgomery County Zoning Ordinance currently includes a
section entitled "Historic Site; Density Transfer" (Section 59-A-
6.2 - see attachment). This section of the ordinance was created
in the early 1970s to facilitate the preservation of the historic
Magruder House (near Montgomery Mall). At the time that this
section was created, the County did not have a historic preserva-
tion program or even a preservation ordinance. The density
transfer provision for historic properties has only been used in
one instance - the Magruder House project.

The present law is more akin to a clustering option than a
true transfer of development rights. As the provisions currently
read: when a historic site is located on a large tract of land
which is classified in more than one residential zone, this
section of the ordinance allows for a transfer of dwelling units
from one zone to another in excess of the number of dwelllng
units otherwise permitted.

: The section includes a number of additional regquirements
which deal with permitted uses and special exceptions, site plan
review procedures, and assurances that the total number of dwell-
ing units ultimately constructed will not exceed the total number
otherwise permitted by normal zoning.

The Planning Board is given authority to determine if a site
is of sufficient historic importance to merit preservation
(again, this law was written before the creation of the Master
Plan for Historic Preservation or the Historic Preservation
Ordinance), to allow dimensional variations on the site that are
essential to the preservation of the historic resource, and to
review the overall project through the site plan process.

ANALYSIS

~ The current historic site density transfer provisions of the
Zoning Ordinance would not be applicable in a large number of
cases. The limitations include: the zoning and size of the land
that could qualify for this density transfer, the inability to
transfer density off the historic site tract, and the lack of
reference to Locational Atlas/Master Plan status for the historic
site. These are all features which make the current law difficult
to utilize.

Updating and revising the current historic site density
transfer provisions of the Zoning Ordinance to make them more
applicable to historic properties throughout the County could be
beneficial in facilitating the preservation of historic sites and
in providing owners with incentives to support preservation.
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However, any new program involving TDRs and, in particular, TDR
receiving areas, must not adversely affect existing TDR efforts
to protect farmland.

There are numerous designated historic sites in the County
which could make use of a modified TDR provision. 1In particular,
historic sites in Central Business District areas - such as the
Montgomery Arms Apartments, the Bethesda Farm Women's Market, the
Bethesda Cinema N' Draft House, and the WTOP Transmitter Building
- could derive great benefit from such a program.

Development of a TDR program for historic sites is a land
use issue and would need to be discussed by the Planning Board in
open session, as well as by the Historic Preservation Commission,
the Agricultural Preservation Board, and other interested groups.

ISSUES

If a broad application of the TDR concept for historic
preservation is considered, the following issues will need to be
addressed:

o Modeling the program after the agricultural preservation TDR
program, but structuring it so that it is separate and
distinct from the current agricultural preservation effort.
For example, should currently designated TDR receiving areas
be available for historic preservation TDRs as well as
agricultural TDRs? Could this serve to dilute the existing
program?

o Deciding if this will be a County-wide effort, or if it will
be limited to areas of specific concern - such as designated
Central Business Districts or commercially zoned areas only.

o The equity concerns of the historic site owner.

o Deciding the location and zoning of receiving areas. If
density is transferred from a property in a Central Business
District, should that density remain in the same CBD or may
it be distributed elsewhere in the County? ‘

o If the program is enacted County-wide, it would be important
to assure that types of uses, as well as density of use, are
transferred equitably. For example, residential TDRs should
be transferred to residential receiving areas, Central
Business District or commercial TDRs should be transferred
to commercial areas, etc.

o Development of an implementation strategy.

CONCLUSION

If the concept of allowing for the transfer of development
rights off a tract of land in order to facilitate the preserva-
tion of important historic sites is found to be desirable, then a



historic preservation TDR program should be crafted to address
the issues and not have any adverse impact on the agricultural
preservation program. The implementation of such a program is a
land use issue and would need to be discussed by the Planning
Board in open session, as well as by the Historic Preservation
Commission, the Agricultural Preservation Board, and other inter-
ested groups. In addition, .implementation would require:

o Initiating a Zoning Text Amendment which would update and
alter the existing section to make it more broadly applica-
ble throughout the County.

o Adding a new section to the Zoning Ordinance to allow for
the transfer of development rights from historic sites to
designated receiving areas.



MARYLAND
ENVIRONMENTAL
TRUST Environment the Trust . . . Man the Trustee

Al

July 17, 1991

Carrol Kennedy

MNCPPC

Urban Design Division

8787 Georgia Avenue

Silver Spring, Maryland 20910
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Best of luck with TDR’s in Montgomery County.
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property tax rates means that property tax abatements are not
available as a means of encouraging preservation, even 1f they are
considered to be useful.

Potential impacts from local financial incentives are widely perceiv-
ed to be miniscule by comparison to the incentives embodied in
Federal income tax law for historic building ownership and rehabili-
tation, especially since passage of the Economic Recovery Act of
1981.

D. TRANSFER OF DEVELOPMENT RIGHTS

Only two of the cities surveyed (New York and Toronto) have explicit
provisions for the transfer of development rights (or transfer of
floor area ratio) aimed at the preservation of significant
architectural or historic buildings (usually landmarks). Vancouver
B.C. allows transfers by administrative action, but there are no
specific criteria. Seattle has a transfer provision somewhat similar
to San Francisco's which allows transfers among adjacent sites within
the central business district. Seattle 1s considering revisions to
encourage transfers from landmark sites by permitting additional
bonus floor area for such transfers. New York has made use of
transfers, both as a basis upon which to deny permission to demolish
or substantially alter a landmark (Grand Central Station and Tudor
City) and as an incentive to achieve preservation (Fulton Fish Market
area). Due to strict rules on contiguity, in those cases where
transfers have actually been effectuated between non-contiguous sites
the zoning ordinance has been amended to create a specific set of
transferee lots. Thus, almost each transfer has been accomplished on
a case—-by-case basis. For transfers permitted under the basic law, a
special permit must be obtained and this may hamper transfers, along
with the rules on contiguity (adjacency or common ownership of a
series of lots). In addition, transfers have been inhibited by the
ability of developers to achieve zoning lot mergers with little or no
Planning Commission review; due to the rules of contiguity for
transfers, there are few advantages over zoning lot mergers. In this
way, the situation is similar to that in Seattle and San Francisco.
Other cities probably permit the same kind of mergers but do not
consider them to be transfers.

"Toronto provides for transfers from designated historic sites to any
other site within 300 feet. However, it has been used only once.
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The lack of use is attributed primarily to the weakness of laws
protecting historic sites; developers can demolish an historic site,
resulting in little incentive to attempt to transfer rights. The
Director of Planning in Vancouver, B.C. has used his discretion to
effectuate transfers on several occasions; in one case for historic
preservation and primarily at the request of developers. Generally,
there has been no substantial demand or pressure on historic sites
due to the availability of developable land and the economic vitality
of historic districts.

Denver has recently adopted new zoning provisions in the downtown
area allowing the transfer of development rights from historic
properties to non—contiguous sites within the downtown zoning
district. Transfers cannot exceed 25% of the basic floor area
permitted and the historic building must be renovated before
construction on the receiving site. Eight buildings are presently
eligible for transfers, however, as yet one has been undertaken.

In short, there is almost no experience with TDRs involving
preservation of significant buildings or sites, except in New York.
A few successes have been achieved in New York. However, TDRs have
been perceived in New York as important more for their psychological
and legal value in accomplishing landmark designations and in
preventing landmark alterations than as an actual means of removing
pressure from historic sites on a widespread basis. They are
primarily an adjunct to the regulatory process rather than a
substitute for strong regulations. A reading of the Supreme Court
decision in the Grand Central case also suggests that they have been
important in permitting a constitutionally strong landmark law where
the right to build on a landmark site has been denied.

Given the absence of substantial experience with TDRs for historic
preservation, it is not possible to evaluate the likely success or
failure of a broad provision for TDRs as a preservation device on the
basis of actual use. However, the limited experience of other cities
suggests some conclusions: (1) for TDRs to be used, there must be a
strong market for intensive development in a limited geographical
area characterized by a relative shortage of developable sites
(demand side); (2) strong regulations applicable to historic sites
must exist to create an incentive to transfer rights from the
historic site and there cannot be great deal of uncertainty regarding
the owner's ability to redevelop rather than transfer unused floor

- 10
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area (the supply side); (3) provisions for transfers applicable to
all sites work against any set of public priorities in preserving
specific buildings or sites; (4) transfers across great distances
(from one part of the city to another) appear unlikely; most are
likely to occur within the same general area or sub—market; (5)
requirements for special permits to effectuate transfers appear to
discourage their use if development can occur without special review
procedures; and (6) bonuses for building preservation appear to have
had some success where the developable site is the same as or
adjacent to the site on which preservation is to occur.

E. TRANSFER OF DEVELOPMENT CREDITS

Outside the area of historic preservation, there has been some
recent, experience with transfer of development credits* in
California. The California Coastal Commission and the State Coastal
Conservancy have initiated a program in the Santa Monica Mountains-
Malibu area to transfer development potential from undeveloped
subdivisions in the mountains to developable areas on the coast.

" This has been undertaken in the form of transferable development
credits (TDC), each credit representing some unit of development
permitted by the Coastal Commission. The basis for the program's
operation is a requirement imposed by the Commission as a condition
of new (primarily residential) development in certain porticns of the
Coastal Zone. In order to develop, it is necessary to have credits
which can be obtained by direct purchase of development rights to
subdivision lots or the lots themselves in the mountains or by
purchase from the Conservancy. A formula determines the number of

credits needed to develop a certain number of new homes of varying
size.

* The term transfer of development credits is commonly used to
distinguish situations where underlying land use laws do not
automatically grant any “rights” to develop but only allow
development where certain objectives or conditions can be met. In
such cases, "credits” may be applied to permit development because of
actions to reduce development potential elsewhere in furtherance of
the required conditions or objectives. ‘

11
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The program has been fairly successful to~date in eliminating the
development potential in the old subdivisions by the transfer of
credits, deed restrictlions on the transfer of properties and the
acquisition and consolidation of old lots. Two elements appear to
be the key to success: (1) strong and virtually absolute regulatory
control by the Commission on development in the entire area in which
- transfers can occur; and (2) the ability of the Conservancy and a
private land trust it created to finance the acquisition of lots and
the re~sale of credits to developers. A recent evaluation of the
program has led to plans to expand, improve and accelerate the
program through the creation of a TDC bank by the Conservancy. Until
recently, transfers of credits only occured through private
transactions with very few tramsactions actually taking place as soon
as the program was announced, potential sellers escalated asking
prices to 10 or 20 times estimated pre-program values. As a result,
few buyers were willing or able to obtain credits, even though there
was an estimated supply of about 4000 credits and an estimated annual
demand for about 200 (plus some backlog demand). Many credits were °
acquired by brokers with very little likelihood of being able to
develop the lots to which credits were attached.

Clearly, a high speculative value was embodied in asking prices due
to the uncertainty regarding potential values, publicity surrounding
the program and the high values associated with the recelving site
{$100,000 per buildable lot compared to original tranferor lot prices
of §2~5,000 and subsequent credit prices of $20-50,000). In order to
create a market in credits (i.e., to establish prices at which
transactions would occur), the Conservancy acquired an initial bank
of credits (from tax~deeded lots) and held an auction of options to
purchase a limited number of credits. At the auction, the price was
bid as high or higher than asking prices for some credits. However,
the holding of the auctlon actually triggered offers of sale for
large numbers of credits from owners, due to the threat of continued
Conservancy sales, As a result, numerous transactions occurred at
price levels substantially below prior asking prices or auction
prices and most of the options were not even picked up.

Since that time, and pértially due to the Conservancy's acduisition
of more credits and willingness to enter the market, private
transactions have occurred with more frequency although short=~term

shortages in supply continue to occur. In addition to the constant
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supply problem (or what might be considered an excess demand problem)
there 1s considered to be a continuing problem for potential
buyers: the difficulty in meeting the burden of acquiring credits
because of the costs (time and expense in dealing with numerous
owners), particularly for large developers needing large numbers of
credits within a reasonable time to proceed with a project. To
reduce these problems, the Conservancy is planning to create a
permanent TDC bank as a back-up source of supply, intended both to
set a ceiling on market prices and to ensure the adequacy of the
supply. To achieve this, the Conservancy has to acquire lots and
partially subsidize the re-sale of credits.

At the request of developers, the Coastal Commission and Conservancy
are also proposing to create a program of in-lieu fees administered
and used by a private land trust. Under this program sought by
potential credit users, fees will be paid in return for credits which
will then be purchased by the trust or the Conservancy from lot
owners. Developers have insisted on this program as a means of
reducing the number of transactions necessary to carry out large
‘developments, eliminating short-term supply shortages and
standardizing prices.

Important lessons derived from experience with this program are as
follows:

1) A transfer program must be able to operate consistently _
over time, with stability and predictability in terms of
price and availability of supply;

2) There must be realistic incentives to buy and to sell
credits (one of the problems with sellers in the Santa
Monica Mountains is that holding costs are negligible; lots
have been owned for decades and values are uncertain). For
the seller, this means reasonably negative or uncertain
prospects regarding development potential; for the buyer, a
regulatory requirement or very strong economic incentive to
increase development potential;

3) Credits must be reasonably related to the value of donor
" sites or donor rights;

13
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4) From a public policy point of view, credits should be
tailored to priorities for site preservation; and

5) A real market needs to be created and appears to operate
best when similar to a stock exchange or auction house,
where actual sellers and buyers come together to negotiate,
reducing transaction costs.

In addition, the Conservancy's experience indicates the usefulness of
participation by a private land trust in creating a market for
credits or rights (along with brokers). A land trust can negotiate
purchases on terms highly favorable to sellers through bargain sale
_provisions (partial tax—exempt gift plus partial sale for
consideration). A public agency, like the Conservancy can also
utilize this tool and can offer, in addition, condemnation letters
(permitting a tax-deferred sale for the seller). As a result, the
Conservancy and the trust have been far more successful in acquiring
lots or development rights than private buyers.

F. SUMMARY AND CONCLUSIONS

1. Experience of Other Major Cities

Perhaps the primary lessons to be learned from other cities are that
every city has its own context for preservation and that no city has
been substantially more successful than another due to the use of a
particular measure. Success has depended in the main on perceptions
regarding the importance of preservation and the resulting political
wlll to pass and administer strong regulations, with accompanying
incentives or benefits as necessary. In terms of San Francisco's
experlence, some comments on measures which have been successful
elsewhere will help shape the cholce of alternatives to pursue here.

Local tax incentives have only worked, if at all, in cities where the

demand for new space and for sites occupied by historic buildings 1is
-not substantial. Federal tax incentives are far more important.

Although stronger landmarks laws have been successful elsewhere, they

have not generally been successful where strong development pressure
exists, except in Washington, due to very strong political support by

!
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the Mayor for preservation. In addition, where landmarks laws are
successful in the face of development pressure, they are rarely used
to designate more than the most significant buildings in the city,
unlike in San Francisco where landmarks have been designated in the
past without any clear order of priority and without distinguishing
among buildings in accordance with their relative merit. Whether
this technique has potential in downtown San Francisco depends on the
degree to which past use of landmarks designations vitiates any
change in direction now.

The use of special zoning districts to preserve aggregations of
significant buildings within areas under pressure (or potentially
under pressure in the future) appears to have been a particularly
successful technique, at least where transfer of development rights
is allowed in New York, or where such a technique fits into an over—
all plan to shift development in a particular direction for a number
of reasons as in New York, Seattle, New Orleans and possibly
Portland. Since San Francisco is involved in assessing just such a
plan for a broad set of policy reasons, the technique appears to have
promise. '

Direct financial assistance has been successful at least in one city
(Portland) in achieving both preservation and restoratiom, but only
in areas where substantial demand did not exist in any event. In San
Francisco, this technique would not appear to address the conditions
causing the loss of significant buildings.

Some cities, such as Torontc and Seattle, like San Francisco, are

using informal measures and persuasion to increase preservation in
the face of development pressure with some success. Since conditions
are gsimilar to those in San Francisco, attention should be given to

continued use of such techniques.

Transfer of development rights has really only been used for
preservation purposes in New York due to the absence of enabling laws

_in other jurisdictions despite much discussion regarding the concept
over the past decade. Even in New York, the enabling law is so
restrictive that special zoning amendments have commonly been
associated with actual transfers:. Other cities are, however, moving
in the direction of enacting provisions for transfers and Denver has
recently enacted such a provision.
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the challenge of any decision. Provision of specific criteria
clarifies the fundamental regulatory framework and expectations about
what will and will not be approved, while retaining flexibility in
applying the criteria to specific situations. This approach has
represented a substantial advance beyond the rather hazy policies
typlcally incorporated in city comprehensive plans or the criteria
typically included in provisions for conditional use permits in
zoning ordinances.

e Acquisiﬁion of Development Rights from Significant Buildings

Although some cities authorize landmarks acquisition in order to
prevent demolition (and to justify anti-demolition ordinances), no
city has been identified which authorizes purchase or condemnation of
development rights over landmarks or other signficant buildings as a
means of achieving preservation. However, this technique is being
used in other contexts, especially in agricultural lands and open
spacé conservation. Essentially, the technique is the same,
irrespective of the objectives. The typical problem is obtaining the
funds to make the acquisitions.

Some believe this is a mistaken allocation of funds on the grounds
that the right to develop to some pre-set FAR does not exist in any
event., Under California case law, it is well established that land
use regulations are not invalidated because of the mere fact that
they result in possible lowering of property values or developer
expectations. Numerous cases have upheld downzonings and other
restrictions on land development on the theory that, as long as there
is a public purpose involved and some use of the land remains, the
owner has no right to object. The courts have clearly ruled out the
right to object merely on the grounds that development potential was
reduced, simply because no land use regulations would be possible
under such a constraint. It is due to this legal situation that many
believe that compensation should not be offered to owners of '
significant buildings (or land determined to be of great ecological
significance), Thus, the rationale for public acquisition of
development rights or any form of compensable regulations is
essentlally grounded in politics and a sense of what 1s equitable.
It is in this sense that such a technique issuggested since it is
clear that many would believe it inequitable to reduce individual
owner's property values significanly without offering any means by
which the owner might recoup all or a portion of that value. In

-
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effect, development rights transfer possibilities may be seen as an
alternative to acquisition of development rights for the same
reasons. '

One means of funding such a program (which might be related to a
prohibition on demolition of some or all significant buildings) would
be to impose a "landmarks preservation fee" on new development to
fund the purchase of development rights on significant buildings.
Such a fee might be subject to a challenge that it violates
Proposition 13; whether this would be the case may be settled in
connection with the current litigation over San Francisco's transit
impact development fee. Given recent City requirements for
contributions to housing and public transit, the political
feasibility of such an approach appears to be dubious. In addition,
there would be some unfairness in imposing such a fee without regard
to the impact of proposed new development on significant buildings.
If such a fee were to be considered, the extent of the fee should be
related to such impacts. This is not discussed further as a method
to be pursued, although the need for some public purchase of
development rights is discussed in connection with development rights
transfer measures.

h. Prohibition Against Demolition or Substantial Alterations to
Significant Buildings

Although implied in the possible use of conservation districts or
stricter conditional use process, direct control over the demolition
or alteration of significant buildings, individually or in groups,
constitutes a separate preservation measure. Provided that there is
adequate justification, no legal inhibition appears to exist to
prevent such controls as long as there 1s not a "taking” under the
Constitution. However, political and equity considerations probably
dictate some provisions which would ensure compliance with
Constitutional requirements in any event. In a real estate market
such as that in San Francisco or New York, the most promising
technique for making strict controls and prohibitions equitable and
acceptable is by allowing for transfer of development rights. As a
result, transfers are seen as a cruclal measure if properly
structured, to achieve preservation objectives.
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2. Incentives and Bonuses

a. Floor Area Bonuses for Preservation

New York is one city which offers a floor area bonus for projects
involving the preservation and restoration of landmark buildings. 1In
New York, the bonus can occur if the new development is on the same
site as the landmark building., This indicates the normal expectation
that a bonus can only be given where the building to be preserved and
the new project are on the same site or could be part of the same
site. Although this is not essential, provision of a bonus for new
development on a site non-contiguous to the source of the bonus in
effect requires some legal connection between the two actiomns to
ensure preservation of the building to be retained. As a result
where bonuses are discussed for non-contiguous new developments, they
are typically associated with development rights transfers.

Provision of a bonus for a new development not contiguous to a
building to be preserved would, at minimum, require the granting of
an easement or deed restriction ensuring the protection of the
significant building. In effect, transfer of development rights is a
way of adding an additional bonus as part of the entire strategy

since some legal or ownership comnection would have to be established
between the two sites.

However, it is worth considering the use of conservation bonuses as a
means of creating incentives to preserve significant buildings, and

possibly to accomplish other objectives in connection with their
retention.

The reasonable theory is that there are financial benefits from
obtaining additional permitted floor area which will justify special

" expenditures to preserve an older building. There are few examples

of the use of such bonuses since they have rarely been available in
any widely useable form. However, they fit within the expectations
one would have of all bonus systems: that is, they are likely to
encourage the desired action where economic factors make the value of
the bonus floor area greater than the cost of obtaining the bonus.

In the past, San Franclsco's bonus system has worked in an anti-
preservation mode since major bonuses were avallable for plazas which
often encouraged the elimination of older buildings where the value
of the bonus floor area exceeded the value of the existing space,
especially given the low cost of building plazas.
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The Department of City Planning has proposed a type of conservation
bonus -- called the "retention and restoration allowance”. The

. proposed bonus is to consist of up to 50% of the gross floor area of

a retalned (and possibly restored) significant building. The bonus
could be in addition to or separate from any proposed transfer of
development rights (although there would be limits on the maximum
floor area for the new development). This bonus would be available
only where the Planning Commission determined that it was necessary
(presumably economically necessary) to retain and make use of the
older building. '

There are apparently two primary situatlons in which such a bonus
might prove attractive to a developer. First, where the proposed
development is on a site adjacent to a significant building such that
the combined lots could be treated as a single zoning site (so that
the availability of transfer of development rights was of no
significance), the availability of the bonus would encourage
retention of the older building and construction only on the other
portion of the site. In this case, there would be a greater
incentive to retain smaller significant buildings which had some
relatively high continufing value, but for the limit on the bonus.
Secondly, where the existing significant building already has a high
floor area ratio, the bonus would encourage retention where a new
building could have much greater economlc value (due to higher
efficiency or higher quality space). In the second case described,
the bonus would primarily encourage retention of the larger historic
buildings in downtown, resulting in more protection for a less
threatened building than to a smaller, more threatened building.

The potential impacts of such a bonus are discussed further, since
the technique appears to have potential to induce desirable
preservation decisions, but the economics of typical situations
requires more attention. -

b. Transfer of Development Rights (TDR)

As previously discussed, transfer of development rights has not been
utilized very frequently and brovad measures for its use have not been
available in any citles. Most experlences with TDRs have occurred in
New York. Generally, provisions for TDRs have been viewed as bonus
measures; that is, a transfer has been available as an incentive on
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the theory that its availability would induce such action without any
regulations to effectively require the use of TDRs. This is not
generally what has occurred. One reason given is that owners are
rarely willing to sell development rights at reasonable values,
preferring to speculate on long—term potential redevelopment.
Secondly, the economics of development are generally such that newer
buildings produce higher revenues than can be obtained from older
buildings. As a result, the primary incentive for a transfer exists
only where the older building is, for one reason or another, a
relatively high yield building compared to a new building. The most
obvious case would be where the existing building is built almost to
the maximum FAR such that it;/value 1s quite high. In such a case, a
tranfer of unused FAR may be more valuable than demolition and
reconstruction. (On the other hand, TDRs may not be needed in such a
situation to preserve the existing building). Other possibilities
occur where a new development site has greater potential for a much
larger building with superior views and higher revenue yileld than the
site of an existing building. A recent example in Seattle occurred
where the avallability of TDRs has permitted the largest and tallest
building in the City at a prestige location. However, this occurred
in a case with no maximum limits on FAR or maximum height limits.

In theory, principles of land economics suggest that development
rights should be worth the same as land to someone interested in a
‘new development. However, free market transfers of development
rights have been rare and almost always the result of some public
pressure or requirement in order to create a market in development
rights, it 1s necessary to have willing buyers and willing sellers.
The willingness of a buyer to purchase development rights hinges on
the belief that they will be usable to produce revenue through °
construction of a larger building than would otherwise be

permitted. Other related factors which affect the potential purchase
of development rights are: (1) likelihood of favorable regulatory
decisions on their use; (2) transactional costs (including the
number of owners from which rights might be or have to be
negotiated); (3) the perceived value of the additional FAR at a
particular potential site; and (4) the cost of the rights. From the
seller's perspective, the willingness to sell development rights
hinge on: (1) the perceived value of the development rights compared-
to their retention for use on the same site; (2) perceived effects
on the ability to sell the property without such development rights;
and (3) the perceived availability of potential buyers and the
potential prices offered.
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In theory, these are the same considerations in land transactions,
but development rights are likely to have an even higher speculative
component than most land transactions under market conditionms.
Reasons for this include the lack of any potential for an immediate
return on development rights, whereas vacant land may be usable for
parking purposes and existing buildings may have rental potential
during a holding period. The speculative component increases where

the ability to make use of the rights is uncertain under a particular .

regulatory system. This is the case where transfers are not
automatic and require approval and/or where maximum limits on floor
area ratios at receiving sites make uncertain the extent to which
development rights will be in demand. As a result, surveys of the.
available experience with TDRs show little use under uncertain
regulatory conditions; most transfers occur only when a specific
project has been defined where such rights could be used or where
such transfers are required in order to obtain value from a protected
building (demolition or to carry out a new development).

As a result, the mere availability of TDRs is not believed to be
adequate to protect significant buildings because an active market is
not likely to be created. This conclusion seems to be supported by
the fact that transfers have almost always occurred where regulatory
measures made them especially attractive or essential for new
development or as an economic relief valve from restrictive
regulation. As a result, the purely voluntary use of TDRs is not
discussed further and attention is devoted in the next section to
their use in connection with regulatory measures. One example of
such a connection is the proposal by the Department of City Planning,
but other alternatives are discussed which would generate greater
protection for significant buildings and a more active market in
TDRs.

C. Financial Assistance

Although some cities provide direct financial assistance for
retention and restoration of older buildings, including grants and
loans, this approach is not considered viable given the limited funds
available to San Francisco for such purposes and the small impact
compared to potentially usable Federal tax incentives (including tax
credits, special depreciation and deductlons for donations or

preservation easements) or the contravening impact of high rents for
new space.
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VI. A PRESERVATION STRATEGY FOR DOWNTOWN SAN FRANCISCO

A. IMPORTANCE OF TDRs TO A PRESERVATION STRATEGY

Despite the lack of widespread experience with TDRs in urban
preservation or zoning programs, the evaluation of alternatives in
Chapter III, when applied to the criteria for a successful strategy, and
economic and political conditions in San Francisco leaves little doubt
that incorporation of a program for transfer of development rights or
development credits could be the most important single element of a
successful preservation strategy. TDRs can simultaneously address three
issues of vital economic and political importance; (1) adequate
development capacity to support economic growth; (2) response to
property owner's reasonable expectations regarding returns from their

property vis—a=-vis other owners with similar properties; and (3)
preservation of significant buildings.

The survey of other cities' experience, analysis of TDR programs in
effect and evaluation of the potential impacts of such a program also
indicate that the detailed provisions of such a program are critical to
its success in preserving significant buildings, as well as addressing
the other two key issues mentioned above. Ironically, it appears that
provisions which are likely to be most successful from a preservation
perspective are also likely to respond more directly to the concerns of
developers and property owners as a whole, although some property owners
and developers may individually consider themselves adversely v
affected. An illustration may assist in explaining why this is the
case. :

Suppose a situation in which TDRs from landmark buildings are offered as
a bonus to be used as desired by a developer in connection with a new
office building. Assume that the developer can build close to an
optimum FAR without the bonus, that restrictions on landmarks are no
greater than those which exist today in San Francisco and that the site
of the landmark has potential for new development which makes the land
worth more without the building on it. In this situation, the developer
faces a situation in which he can choose but is not obligated to buy
TDRs in order to increase the size of the building that he can build.

He is only likely to do this if the price on the TDRs 1is relatively low
compared to his potential returns from additional construction. In the

-same situation, the owner of the landmark site 1s faced with the choice
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between selling his TDRs and waiting until he can sell the site for
redevelopment for another new office building. He is only likely to
sell the TDRs if the returns are almost equal to what he thinks he could
obtain by selling the site for redevelopment. The third actor in this
scenario is likely to be a second developer who is willing to option the
landmark site and seek permission to build a new building, which, if
permitted, will result in a large return to the property owner. The
probable long-term result is demolition of the landmark for a second new
office building in addition to the one the first developer is proposing
to build because of the discrepancy between what the developer is going
to offer (if he offers anything) and what the owner wants and thinks he
might obtain. :

Now imagine a different situation in which the developer cannot build to
an optimum FAR without TDRs and where the owner of a landmark cannot
demolish and redevelop the site. Here the situation is likely to be
changed since the developer has a substantial reason to buy TDRs, the
owner has a major incentive to sell TDRs and the second developer is not
going to both to option the lanadmark site for redevelopment at any
price. More importanly, the situation facing all owners and all
developers as a whole has changed drastically; all developers and all
owners now know that no other owner of a landmark can do better than
they can do; all developers know that all other developers are facing
the same situation. There 1s less uncertainty about what is permitted
and less emphasis on being the one owner or the one developer who can
overcome the general tendency against landmark demolition. In this
situation, owners of landmarks all have equally valuable development
rights (at least within the same zoning district) whereas in the first
situation, only owners with properties immediately in demand for
redevelopment have property with greater value than others. This means
that owners of landmarks within the same district are likely to receive
approximately equal prices for their development rights (on a per FAR
basis) and are going to have an easier time selling their rights. At
the same time, developers will have an easier time buying them and
building the development they wish. Compared with the first situation,
there 1s less uncertainty and less speculation. Decisions are less
dependent on political maneuvers or discretionary regulatory decisions.

The purpose of the fllustration is to show how owners as a group and
developers as a group can be more equitably treated with a properly
designed and working TDR system than they might otherwise be treated and
how clearly defined objectivés can be achieved with more certainty for
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all parties. To this extent, a TDR program can be seen as reducing the
amount of regulatory review and time involved in specific development
proposals and substituting for case-by-case review of every situation
and the amount of uncertainty, political pressure and expense that
creates for everyone involved. This is not to say that regulatory.
discretion can be eliminated since the City will still have other
objectives which it may not be possible to incorporate into objective
criteria (such as design) but the scope of what is permitted
automatically can be expanded from what it has been in the recent past.

From a preservation perspective, apart from the workability of TDRS in
permanently preserving significant buildings, there are other concerns
which must be addressed, including the following: (1) assurance that
preserved buildings are maintained and not allowed to fall into
disrepair and that inappropriate alterations are not made; and (2)
assurance that TDRs are transferred to sites where the resulting
development is consistent with the very purposes of preservation,

including maintenance of the scale and character of areas of significant
building concentrations. :

B. POTENTIAL DANGERS OF A PURE INCENTIVE APPROACH TO TRANSFER OF
DEVELOPMENT RIGHTS AS A PRESERVATION STRATEGY

The survey of other TDR programs and those attempted elsewhere indicate
fairly clearly that a TDR program will not operate successfully where
TDRs are only provided as discretionary bonuses and their use is solely
a function of market-based incentives. This is referred to as the

incentive approach. These experiences and analysis of San Francisco's
particular circumstances indicate a number of potential dangers in

relying upon a purely incentive-based TDR program to preserve historical
and architectural resources. Where there is uncertainty regarding the
ability to redevelop sites occupied by significant buildings,
developable sites are subject to speculative pressures. Where
redevelopment potential 1s solely a function of regulatory discretion,
this means that'the speculation becomes a matter of expected political
or quasi-political expertise.

If demand for developmeht of the particular sites is not high, this may
not be a serious problem. In this case, there would be no substantial

overall pressure for development of a large number of sites. Where
development pressures are high, as in downtown San Francisco, the
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situation is quite different. Adoption of a program involving discre-
tionary restrictions on use of sites of significant buildings with TDRs
“ag an incentive to discourage their redevelopment will have two
simultaneous impacts. First, all such sites will automatically become
somewhat less attractive for purchase than they were previously because
of the possibility that they cannot be redeveloped; this will imme~
diately cause a perceived reduction in the available short-term supply
of land for new development, causing land values to rise rapidly for
those sites on which restrictions do not apply or might not be

applied. Or, to put it differently, the value of all land available for
development will rise.

Secondly, developers and certaln owners will immediately recognize the
increased value of land which can be made available for new development.
Pressure to obtain development permission for desirable sites will
escalate. Although there will be some demand for TDRs which can be used
on clearly developable sites, the highest value will attach to those
sites Iin the best locations. Many of these will be the very sites to
which restrictions on redevelopment may apply. The highest value will
attach to those few sites which are free of such restrictions or can be
freed from them through the regulatory process, making them exceptions
to the perceived shortage of sites. If a potential developer or owmer
believes that he can convert such a site to a developable site through

.the regulatory process, thus making it especially valuable, a very high ~

premium will attach to expertise and success in the regulatory and
political process. '

This situation will be even further aggravated 1f use of TDRs is also a
function of the regulatory process. In this case, no developer can be

assured of being able to use TDRs and will not make advance purchases of-

TDRs for use at a later date in connection with a site for which
development permission has not been obtained. Since there will be no
real market for TDRs, owners of significant buildings will have no
ability or incentive to sell them and will have an enormous incentive to
obtain permission to redevelop them. There will be tremendous pressure
on the Planning Commission and elected officials for development
approval on certain gsites of significant buildings, pressure in many
cases even greater than existed prior to adoption of the program.

As a result, at least in the short-term, the program 1s likely to
backfire, increasing the threat to significant buildings in the areas of
highest development demand while others are protected or assumed to be
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protected. Even in the long-term, lack of success of the TDR program in

its inception is likely to result in eventual abandonment of the program
or lack of use to any substantial extent.

As demonstrated by other TDR programs, the only means to ensure that a
TDR program has a chance of success is to substantially remove the
degree of regulatory discretion involved both in the creation of
transferable rights and their use. This means that the program cannot
operate solely on an incentive basis. “Such an approach may pose more
dangers for preservation aims than no TDR program at all.

C. A PROPOSED PRESERVATION STRATEGY FOR DOWNTOWN SAN FRANCISCO

The ultimate purpose of this report is to propose an effective strategy
for preserving significant buildings in downtown San Francisco. This
section proposes such a strategy. Since interest in having such a
strategy relates directly to contemplated changes in downtown planning
and zoning, the focus of the proposed strategies is on changes in zoning
and other land use regulations to enchance prospects for preservation.
However, other actions which would assist in preserving and restoring
older buildings of historical and architectural value are also included
where relevant and complementary. Since many elements of the Planning
Department's GDD proposals are considered to provide a basis for a
preservation strategy, these are incorporated into the proposed
strategy, with modifications believed to be necessary to ensure an
effective plan of action as discussed in previous sections.

An initial statement regarding certain assumptions is warranted because
such assumptions, in addition to others cited in section III of this
report, provide part of the basis of the proposed strategy. First, it
is agsumed based on evidence available that the major problem of
preservation in San Francisco is pressure for more profitable develop-
ment, not complete lack of utility for existing buildings. Therefore,
abandonment of older buildings is not considered a likely occurrence
especially given the lower rents than can be offered compared to new
space, whether in unrehabilitated or rehabilitated buildings. While
certain space users may desire or require floor sizes or spatial
configurations which cannot be accommodated in some older buildings,
there is no evidence as of yet that there is not demand by other users
for such space, particularly from smaller service firms. This implies
that preservation is primarily a function of regulations on new
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development, not a function of attracting additional, special demand for
such space.

Secondly, the corollary assumption to the first cited is that protection
of buildings from demolition has the highest priority. While
deterioration of older buildings over time is a potential concern and
rehabilitation would be desirable to extend their useful lives, without

further protection from demolition and redevelopment, such concerns will
be moot.

Therefore, any effective strategy must first focus on the differentials
between the value of the land for redevelopment and the value of the
buildings. Since regulations governing what can be built determine the
value for redevelopment, those regulations must be adapted to
preservation aims. If adequate protection is achieved, there is then
the time and leisure to turn to problems of maintenance and
rehabilitation.

Third, while the utility of a building to a potential user is important,
its utility to its present occupant or prospective redeveloper is not
assumed to be a matter of primary public policy unless there is no other
opportunity for an important user to operate within the c¢ity such that
the city's economic growth would be impaired. Past battles over
preservation of certain buildings (especiallys The Fitzhugh and City of
Paris buildings) magnified the discrepancy between concern over a
particular user's needs and the usefulness of a building for some
occupancy. The assumption made here is that a significant building
should not be lost unless it is no longer suitable for any purpose or

for any type of occupancy for which there is an effective economic
demand.

They key elements of the proposed downtown preservation Strategy are as
follows, each of which is discussed at greater length below:

° Controls on significant buildings, including prohibition
against the demolition or significant alteration of the
highest rated buildings, including landmarks in the C-3
districts; '

N

Creation of conservation districts similar to those proposed
in GDD which will qualify as certifiable local "historic

districts for tax purposes, including controls on significant
buildings and new construction;
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Provision for transfer of .development rights solely from
designated significant buildings and automatic right to use
such rights on eligible transferee sites 1in the same zoning
district or in a designated special development district up to

maximum permissible FAR and maximum achievable FAR under
height and bulk limits;

Provision for additional TDR bonus based on the unused FAR on
the site for restoration/rehabilitation of a significant
building in accordance with standards established by the
Secretary of the Interior;

Sponsorship of a land trust to acquire and ensure a market in
TDRs;

City authority to issue Marks Act bonds for rehabilitation of
significant buildings (citywide) upon a showing that such
financing is necessary;

Solicitation of certification of conservation districts as
approved local historic districts for tax act purposes.

1. Controls on Significant Buildings

As discussed previously, preservation of significant buildings can only

- be assured by direct regulation of demolition and substantial

alterations. Such regulations can then become the basis for a workable
transfer of development rights program to ensure equitable treatment
among owners and a shift of development to those locations where it is
desired and can be accommodated without the loss of significant

resources, unacceptable changes in the scale of the retail and financlal
districts and overcrowding.

The proposed controls would have several components to ensure the
protection of buildings from demolition or alterations which are the

equivalent of demolition in terms of the loss of architectural and
historic significance.
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a. Demolition or Significant Alteration of the Highest-Rated Buildings

Demolition would not be allowed for those buildings included in a 1list
as constituting the most significant buildings in the C-3 districts.

For purposes of this study, such a list is assumed to include all
buildings rated "A" or "B" in the Heritage survey, and included on the
1ist of architecturally and/or historically significant buildings
adopted by the Planning Commission. The number of properties subject to
this prohibition may be altered by refinement of those™B" rated
buildings and buildings rated in the Department of City Planning survey,
but not in the Heritage survey to eliminate some which are not
considered to deserve such absolute protection for architectural

merit. The list may also be expanded to include areas which have only
recently been surveyed through the expanded survey undertaken by
Heritage of the remainder of the C-3 districts not surveyed

previously. The conclusions reached in this report regarding the
adequacy of the land supply to support new development and the
reasonableness of supply-demand relationships is based on absolute
protection for all buildings included in the DCP list before the
expanded survey. If some were to be deleted or some added,
modifications of the analysis would be required but it does not appear
that the conclusions would be subject to much change.

Demolition and significant alteration would be defined as the
destruction of all or any substantial part of a building's exterior
walls or exterior ornamentation, including the roof and walls
surrounding any usable interior courtyard, or of any substantlal portion
of the building's interior structural elements or significant interior
spaces accessible to the public. The definition should not discourage
or eliminate the possibility of interior remodeling to make the building
more usable for modern office or retall purposes but should prevent
effective demolition of all but the exterior shell of the building. The
intent is to preserve buildings, not just facades.

Whether a demolition or significant alteration were proposed would be
determined by the Planning Commission on the recommendations of the
Landmarks Preservation Advisory Board.

b. Eligibility for Transfer of Unused FAR

The sites of all buildings subject to the prohibition against demolition
or significant alteration would become eligible transferor sites for
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purposes of tranferring unused FAR (as determined by the basic

permissible FAR in the zoning district) to eligible transferee sites
(see below).

c. Code Compliance and Restoration Bonus

It is not proposed that restoration or rehabilitation be a condition of
eligibility for transfer of unused FAR from sites of designated
significant buildings. The theory is that, given the prohibition
against demolition and redevelopment, the owner of such a building
should then be allowed to sell his unused FAR without regard to whether
or not the building has been rehabilitated to some standard which must
be determined by the Planning Commission. Such a restriction would, it
is believed, severly hamper the ability to create a market in TDRs and
would require advance determination regarding whether a building met
rehabilitation requirements prior to a transfer.

In the alternative, it is proposed that rights be subject to transfer
from a significant building provided that the building has been in
compliance with building codes applicable to its current use and
occupancy, as demonstrated by issuance of a valid permit of occupancy.
In addition, the building should have been brought into compliance by
restoration and stabilization of its exterior features. o

In addition, it is proposed that an incentive be created to restore and
rehabilitate such buildings by means of offering a discretionary bonus
TDR transfer similar to the restoration allowance proposed in GDD. An
owner of a significant building could qualify for the bonus transfer by
rehabilitating an eligible building such that it is brought into
compliance with current codes, including necessary seismic upgrading of
both facades and interiors which would extend the useful life of the
building and enhance its ability to withstand future deterioration or
destruction. Once compliance was certified, the additional rights could
be sold. This provides an incentive which can be evaluated by the
building owner in the context of the market for TDRs which is expected
to arise under the proposed prohibition on demolition and permitted
transfers. In comnection with tax incentives which currently exist for

such rehabilitations, the extra bonus should make rehabilitation
attractive to such owners.

In order to ensure that rehabilitation is encouraged which is consistent
with the preservation of the architectural and historical character of
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significant buildings, rehabilitation would be required to comply with
the same criteria (Standards for Rehabilitatiomn) used by the Secretary
of the Interior to certify rehabilitations as qualifying for special tax
benefits (see Appendix C). Since most owners would want to qualify in
any event, this should not impose any special additional burden and
should ensure maintenance of certified local historic district status
for the conservation districts described below, maintaining the
eligibility of other owners for favorable tax treatment.

The bonus transfer for restoration should be based on the amount of
unused FAR subject to transfer under the normal TDR program. It appears
that the bonus should be limited to a maximum of 25% of the unused FAR
on the site or 25% of the floor area of the building, whichever is
higher. It would be subject to specific determination by the Planning
Commission based on information presented by the applicant which
demonstrates that the bonus is necessary in order to make rehabilitation
economically feasible (taking into account available Federal tax
incentives and sale of TDRs). Such a determination could be made where
rehabilitation costs exceed the increase in building value resulting
from rehabilitation or where the price which can be obtained for

tr ansferable rights without the bonus plus the estimated value of the
building after rehabilitation will total less tham the value of the site
if cleared for redevelopment.

The proposed bonus for rehabilitation is structured so that a building
owner can apply for it in the context of his rehabilitatiom plans and
independent of any possible sale of the normal TDRs from the site. Sale
of TDRs, whether under the normal provisions or under the bonus
provisions, would not have to be linked to any specific development
proposal on another -site. Together with the provisions for TDRs
discussed below and the restrictions on demolitions, this structure
-would contribute to a free, active market in TDRs.

d. Recording of Permanent Reduction in Development Potential and
Maintenance Agreement in the City's Favor Upon Transfer

Any sale or transfer of development rights from an eligible building
would be conditiomed upon recording of deed restrictions permanently
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restricting the development potential of the transferor site by the
quantity of development rights sold or transferred.*

In order to avoid deterioration of designated buildings to an unsafe or
unrehabilitable condition through neglect, a covenant of maintenance
running with the land in favor of the City would also be required under
which the owner (or future owners) of the building would agree to
maintain the building in sound, good condition suitable for use and
occupancy over its reasonable useful life (with a possible minimum of 40
years) and to rebuild or restore such building to the extent feasible in
the event of partial destruction by causes beyond the control of the owner
(fire, flood, earthquake, war, etc.). Since enforcement of a maintenance
convenant recorded in favor of the city would be difficult, the Planning
Code should provide for an automatic reduction in permitted development
potential on the site of a significant building from which a transfer has
occurred to one-half the actual floor area of the significant building in
the event that it is demolished without authorization or in the event that
the Planning Commission in authorizing demolition as provided below, makes
a finding that demolition 1s required due to continued lack of maintenance
and repair on the part of the owner.

e. Permission for Demolition or Significant Alteration under Special
Circumstances

Since certain events could occur which make preservation of a historic
building economically or physically infeasible, some relief is required
to account for such situations. It is proposed that the Planning
Commission, on advice of the Landmarks Preservation Advisory Board, and
the Bureau of Building Inspection, be allowed to permit the demolition
or alteration of a significant building in the event that the building
is rendered unsafe and unoccupiable or infeasible for rehabilitation for
occupancy due to fire, earthquake, flood or similar circumstances, or by
reason of deterioration having occurred prior to the date of the
ordinance, with provisions for TDRs and the restoration bonus. The
burden of proof would be on the applicant for demolition.

* At present, the Planning Code only restricts the transfer for the
useful life of the building; continuation of such restriction would

be consistent with the intent to shift development permanently to new
areas and sites.
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2. Conservation Districts

The two conservation districts proposed in GDD are also proposed to be
included in the recommended preservation strategy. However, the rules
and regulations for such conservation districts are proposed to be
strengthened to make it possible to obtain certification as local
historic districts. Such certification would enable all rated buildings-
within the districts to obtain favorable tax treatment for qualifying
rehabilitation expenditures, enhancing the potential for rehabilitation
and maintenance of these buildings. Although the boundaries of the
proposed conservation districts are somewhat greater than those of the
districts identified in Splendid Survivors as tentatively eligible for
National Register status, it is believed that the boundaries would not
constitute a serious problem for certification so long as they do not
include extensive additional area without recognizable contributing
buildings. The expanded survey of the C-3 districts conducted by
Heritage indicates that this test could be met and that some minor
additional extension of the boundaries in the Tenderloin could be
warranted. ’

The primary purpose of the conservation districts would be (1) to ensure
that new construction is harmonious in scale and design with the
concentration of older buildings which make the districts areas of
special character and significance, (2) to provide an additional
incentive for TDRs to be sold or transferred from buildings in these
districts to other sites in connection with the proposed special
development districts, (3) to provide protection to the extent feasible
for lower rated contributory buildings ("C" rated) consistent with the
higher priority attached to higher rated buildings, and (4) to extend to
owners of significant buildings the tax benefits available for
rehabilitation which can be obtained faster .and more easily by
individual owners if they are part of a certified district than if they
must apply for National Register status individually. It should also be
pointed out that non-significant buildings (non-contributory in National
Register terms) would have to apply for de—certification to avoid a tax
penalty for demolition (consisting of required capitalization of any
demolition expense). However, through assistance by the City or
Heritage, de-certifications could be applied for on a mass basis for
buildings which are not rated and would not be contributory to the
district, removing that cloud from the outset.
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a. Conditional Use Permit Required for All New Construction to

Determine Consistency of Scale and Design with the Architectural and
Historic Character of the District

It is proposed that a conditional use permit be required for all new
construction in the conservation district solely with respect to the .
consistency of the scale and design of the building with the historical
and architectural character of the surrounding significant buildings and
the district as a whole. Such review 1is required to maintain the

integrity of the districts and their eligibility as certified local
historic districts.

Where new construction does not involve construction on the site of a
significant building (one subject to demolition/alteration controls) or
any alteration of a significant building, a conditional use permit would
be granted unless the Planning Commission determined that the proposed
construction was inconsistent in scale or design with the architectural
and historical character of the district or detracted from the

architectural or historical character of an adjacent significant
building.

Where new construction partially or wholly involves the site of a
contributory building and involves a proposed demolition or alteration
of a substantial portion or all of a contributory building not subject

to the prohibition against demolition or significant alteration*, the

applicant would have to demonstrate, and the Planning Commission would
have to make findings for issuance of a conditional use permit on advice

of the Landmarks Preservation Advisory Board, as follows:

(1) retention of all or a substantial portion of the building is not
economically feasible or, in the case of a partial retention, would

not result in a quality of design consistent with that in the
district; or

(2) retention of the building or a substantial portiom of it would be
detrimental to the economic feasibility of retaining other
designated buildings within the distriect of equal or greater merit

* These would be "C" rated or contributory buildings or any other
buildings not included in the list of most highly rated buildings
subject to demolition controls in clusters as defined in GDD.
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which are part of the proposed project or achievement of more
harmonious design relationships between proposed new construction
and adjacent significant or contributory buildings; and

(3) the proposed demolition or substantial alteration, including new
construction, would not erode the character of the district so as tb
jeopardize its eligibility for certification or continued
certification as a local historic district.

Where alterations are proposed to a significant or contributory
building, which involve changes in the facade or significant exterior
features or in significant interior features not otherwise regulated, a
conditional use permit would be required and the applicant would have
to demonstrate and the Planning Commission would have to find, on advice
of the Landmarks Preservation Advisory Board, as follows:

(1) that such alterations as affected significant exterior and interior
features were consistent with the historic and architectural
character of the building determined by the City on the basis of the

- Standards for Rehabilitation adopted by the Secretary of the
Interior for certifying rehabilitation of certified historic
structures (Appendix C);

(2) that such alterations would not erode the character of the district
so as to jeopardize its eligibility for certification or continued
certification as a local historic district; and

(3) that such alterations are in keeplng with continued occupancy of the
building and the commercial vitality of the district.

be Prohibition Against Use of TDR Bonuses on Sites of Contributory
Buildings within Conservation Districts Except 1n Special
Circumstances

While TDR bonuses could not be used on sites of significant buildings
wherever located in the C-3 districts, they would also not be allowed on
"sites of contributory buildings in conservation districts unless it was
demonstrated, in addition to the findings required for a conditional use
permit as indicated above, that>use of such bonuses would result in the
preservation and restoration of other contributory buildings or more
highly rated buildings in the conservation district.
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3. Transfer of Development Rights and Special Development Districts

It 1is proposed that unused floor area as defined by basic permitted

. floor area on the site of a significant building be allowed to be sold
or transferred for use on any eligible transferee site and that such
unused floor area be allowed to be used on such transferee site or sites
without limitation and without special approval provided there is
compliance with other zoning regulations. Eligible transferee sites
would comsist of (1) sites within the same zoning district mot occupied
by a significant building or, if within a conservation district, the
site of a contributory bullding except as provided in the previous
section; and (2) sites within special development districts designated

for purposes of accommodating growth to be diverted from the
conservation districts.

It is also proposed, to make such transfers more attractive, to delete
current provisions allowing for transfer of one-half of unused floor
area from sites not occupiled by significant buildings to adjacent
buildings unless such other building is a contributory building within a
conservation district and the result of such transfer is to preserve and
rehabilitate such contributory building.

It is intended that unused floor area or development rights could be
sold openly and used on any eligible site when desired or banked for
purposes of attaching them to a site when needed. Continuing transfers
could be made so long as they were to eligible tramnsferee sites and
subject to any present or future maximum floor area ratios or height and
bulk limits which would apply to such sites. In effect, there would be’
a pool of development credits which could be sold and traded.

Additional bonus transfers could be obtained as described for the

rehabilitation of significant bulldings and could be used in the same
manner.

The special development districts would be as described in GDD and the
provisions allowing use of floor area ratios otherwise applicable in the
C-3-0 district would be incorporated for use of unused floor area ratio
transferred from significant bulldings in conservation districts.
Transfers could occur without approval providing the requirements for
recordation of a reduction in development potential and maintenance
covenants were met. In order to encourage transfers and expedite the
process, the City Attorney would prepare approved forms for transfers
and recordations for tise by owners in advance of need or desire.

)
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4, City Support of a Land Trust to Trade in TDRs

In order to increase the likelihood and ease of using TDRs for
preservation of significant buildings, the city should encourage the
creation of a land trust or action by an organization such as the Trust
for Public Lands to create a market in TDRs. Such an organization would
attempt to obtain an initial "bank"” of TDRs by soliciting donation of
development rights from sites of significant buildings where owners
would derive tax benefits from such donations or bargain sales to such
organizations. It could also solicit contributions for the purpose of
purchasing TDRs. With an initial bank of TDRs, the land trust would be
able to offer rights for sale and enhance the possibility of
establishing a market price for rights. Although the proposed strategy
embodies those elements which are believed most likely to create a true
market in TDRs, the existence of a bank of TDRs and a trust willing to
enter the market would reduce the possibility of developers' being
unable to purchase rights and enhance the creation of a real market. A
trust could hold an auction of rights or options to them as was

under taken by the State Coastal Conservancy in its program in order to
get a market started.

The City might also aid in the formation and activity of the trust, 1if
necessary, by lending Community Development funds or other monies
available to it for purposes of enabling the trust to make initial
acquisitions, or it could make a deposit with a bank which was willing
to lend on favorable terms against such a deposit. It is not
recommended that the City actually spend money to purchase rights or
engage in the banking of rights itself because of the legal and
administrative difficulties, as well as the financial burden, which the
City would face in undertaking such activity.

5. City Authority to Issue Marks Historical Rehabilitation Act Bonds

Under the Marks Act, the City could create a program to issue tax—exempt
mor tgage—backed revenue bonds for rehabilitation of historical
buildings. The City may create such a program on a citywide basis or
for particular areas. The City could either begin the program on a
citywide basis with criteria established to give priority to landmarks
and any other buildings which are threatened, or could begin the program
in the downtown area or in proposed conservation districts on a pilot
basis. Obviously, the existence of such financing would be very
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attractive to those interested in rehabilitating older buildings and, in
combination with Federal tax benefits, the retention and rehabilitation
of historic buildings would be a very attractive alternative to
redevelopment. A Marks Act bond program could be administered either by

a city agency or by the Redevelopment Agency (without being limited to
redevelopment project areas).

The major advantage of this program is that virtually all financial
negotiations occur directly between the potential borrower and his bank
or other lender. Once the borrower has found a lender willing to make a
tax—-exempt loan, the City processes the paper necessary to ensure that
the project meets its criteria and to create the sale of a tax—exempt
bond. The bank or other lender almost always administers the loan.
Loans can be for construction or a combination of construction and take-
out loans for terms up to 20 years. Interest rates are reported at 60%
to 70% of prime.

There is one serious limitation on the use of Marks Act bonds under
Federal income tax law: limitations on the amount of bonds which can be
issued with the interest being tax—exempt. Marks Act bonds would be
considered industrial development revenue bonds. As such, the amount of
such bonds are generally limited to $1,000,000 (the first small issue
exemption) although there are certain circumstances under which bonds of
up to $10,000,000 may be exempt from taxation of the interest (second
small issue exemption). For smaller buildings in the downtown area,
even the smaller amounts permitted may be attractive where such bonds
can be combined with other financing or where rehabilitation costs are
not major costs. For larger buildings and major rehabilitation efforts,
unless the rules governing the $10,000,000 exempt issues can be met,
Marks Act bonds are not likely to be usable. The rules for meeting the
second exemption requirements are very complex; essentially, they are
intended to prevent the issuance of tax—exempt bonds for the benefit of
persons who are engaged in substantial development in the jurisdiction
by making ineligible those who have expended the difference between
$10,000,000 and the cost of the project to which the bond relates on
other capital projects in the City for three years before and after the
bond issue. Such a provision would obviously substantially restrict the
number of developers or owners who would qualify, although many building
owners who do not own or who have not improved other property could
qualify.
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The second limitation on the ability to 1issue such bonds is present in
Section 7.300 of the San Francisco charter. This section was amended in
1977 to require voter approval of all new revenue bond 1ssues.
Apparently, a Marks Act bond would be considered a revenue bond under
the charter section since it is anmalogous to Marks-Foran Residential
Rehabilitation Bonds which are specifically exempted from the voter-
approval requirement. As a result, voter approval of a charter
amendment or of such bond issues would be required. This would be the
first step in using Marks Act bonds; a charter amendment should be
sought to exempt such bonds for the same reasons that Marks-Foran Act
bonds are exempt.

6. Solicit Certification of the Proposed Conservation Districts as
Local Historic Districts for Tax Act Purposes or Nomination of Such
Districts as National Register Districts

It is proposed that the City, after revisions to the Planning Code to
create the conservation districts as proposed, solicit certification of
the relevant Planning Code sections and the proposed districts for
purposes of establishing that such districts are certified local
historic districts. Such certification would make owners of
contributory buildings to the districts (significant and contributory in
local terms) eligible for favorable tax treatment on qualifying
rehabilitation expenditures and for donation of comservation or facade -
easements. Since recent tax code amendments create the most favorable
possible treatment for qualifying rehabilitation of certified historic
structures, this has become a major incentive. However, there are two
impacts on property owners of certifying the Planning Code sections
creating such districts which should be mentioned. First, if a building
is not a contributory building, certification of its non-contributory
status must be sought to avoid any demolition expenditures being
disallowed as deductible expenses and to qualify for credits available
for older, non-historic buildings. Secondly, if rehabilitation is
undertaken on a contributory building which is not in conformance with
the Secretary of the Interior's Standards for Rehabilitation and not
deemed a qualifying rehabilitation, then no investment tax credit would
be available. The first impact is relatively easy to deal with as long
as property owners know that they must seek de-certification. The City
or Heritage could assist in the process of seeking certification that
certain buildings are non-contributory en masse at the time the
certification the districts were sought. The second limitation is
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intended to prevent unsatisfactory rehabilitations of historic buildings
and to preserve the qualifying status of the district and benefits to
owners of contributory buildings, it is consistent with the proposal
that altergtions .permitted in the conservation districts be reviewed and

approved by the Planning Commission, on advice of the Landmarks
Preservation Advisory Board, for conformance with those standards.

Certification of the City's Planning Code sections and districts can be

- sought directly by the City. The alternative process is to solicit

direct designation of such districts or the parts of them identified in
Splendid Survivors as National Register Districts. The latter course
requires the consent of the owners of at least 50% of the property.
While tax benefits may be sufficient to induce owner support, especially
if local controls are as proposed, such a course of action obviously

requires a great deal of organization and much greater time in obtaining
certification.

7. Seek Relief from Regulations Penalizing Rehabilitation of Historic
Buildings '

Stringent requirements for building modifications to meet seismic re-
quirements, accommodate handicapped access, provide specific forms of
life safety improvements and other changes are typically triggered by
rehabilitation of an older building. This fact often makes rehabilita-
tion economically infeasible or unattractive by comparison with new
construction. In some instances, it may be physically impossible,
without extreme modifications to the building, to meet certain
requirements. Efforts should be made, after investigations beyond the
scope of this report, to modify local codes or, if necessary, seek
changes in state requirements, to reduce or eliminate such requirements
in those circumstances where they cannot feasibly be met.
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pursuant to the provisions of Section 309, may be located on a mezzanine level;

13. An interior space provided as an open space feature in accordance with tt
requirements of Section 138;

14. Floor area in C-3 districts devoted to child care facilities provided that:

(A) Allowable indoor space is no more or no less than 3,000 square feet an’
no more than 6,000 square feet; and

(B) The facilities are made available rent free; and

(C)- Adequate outdoor space is provided adjacent, or easily aceessible, t
the facility. Spaces such as atriums, rooftops or public parks may be used if they mee
licensing requirements for child care facilities; and

» (D) The space is used for child care for the life of the building as long a:

there is a demonstrated need. No change in use shall occur without a finding by the City
Planning Commission that there is a lack of need for child care and that the space will be
used for a facility described in subsection 15 below dealmg with cultural, educational,
recreational, religious, or social service facilities;

15. Floor area in C-3 districts permanently devoted to cultural, educational,
recreational, religious or social service facilities available to the general public at no cost
or at a fee covering actual operating expenses, provided that such facilities are:

(A) Owned and operated by a nonprofit corporation or institution, or
(B) Are made available rent free for occupancy only by nonprofit
corporations or institutions for such functions; and

16. In C-3 districts, floor space used for short term parking and aisles
incidental thereto when required pursuant to Section 309 in order to replace short-term
parking spaces displaced by the building or buildings.

SEC. 102.19. Principal Facades. Exterior walls of a building which are adjacent to or
front on a public street, park, or plaza.

SEC. 102.20. Story. That portion of a building, except a mezzanine as defined in the
Building Code, included between the surface of any tloor and the surtace of the next tloor
above it, or if there is not floor ahove it, then the space between the sucface of the floor
and the ceiling next above it.

SEC. 102.21. Story, Ground The lowest story of a building, other than a basement or
céllar as defined in the Building Code.

SEC. 102.22. Street. A right-of-way, 30 feet or more in width, permanently
dedicated to common and general use by the public, including any avenue, drive,
boulevard, or similar way, but not including any freeway or highway without a general
right of access for abutting properties.

SEC. 102.23. Structure. Anything constructed or erected which requires fixed
location on the ground or attachment to something having fixed location on the ground.

SEC. 102.24. Structural Alterations. Any change in the supporting members of a
~ building, such as bearing walls, columns, beams or girders.

SEC. 102.25. Use. The purpose for which land or a structure, or both, are designed,
constructed, arranged, or intended, or for which they are occupled or mamtamed let or
leased. N

SEC. 123. MAXIMUM FLOOR AREA RATIO.

(a) The limits upon the floor area ratio of buildings, as defined by this Code, shall be
as stated in this section and Sections 124 through 128. The maximum floor area ratio for
any building or development shall be equal to the sum of the basic floor area ratio for the
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district, as set forth in Section 124 plus any premiums and floor area transfers which are

applicable to such building or development under Sections 125, 127 and 128 and as
restricted by the provisions of Sections 123(c) and (d) and 124(b) and (j).

(b) No building or structure or part thereof shall be permitted to exceed, except as
stated in Sections 172 and 188 of this Code, the floor area ratio limits herein set forth for

~ the district in which it is located.

(¢) The amount of TDR that may be transferred to a development lot, as allowed by
Section 128, is limited as follows: (1) The gross floor area of a structure on a lot in the
C-3-0 and C-3-0 (SD) districts may not exceed a floor area ratio of 18:1 (2) The gross
floor area of a structure on a lot in the C-3-R, C-3-G and C-3-S districts may not
exceed a floor area ratio that is one and a half times the basic floor area limit for the
district -as provided in Section 124.

(d) The gross floor area of a structure on a lot on which is or has been located a |

Significant or Contributory Building may not exceed the basic floor area ratio limits
stated in Section 124 except as provided in Section 128(c)(2).

! 3
SEC. 124. BASIC FLOOR AREA RATIO.
(a) Except as provided in Subsections (b), (¢) and (e) of this section, the basic floor
area ratio limits specified. in the followmg table shall apply to each bu11dmg or
development in the districts indicated.

TABLE 1

Basic Floor Area Ratio Limits
District Basic Floor Area

’ : Ratio Limit
RH-1(D), RH-1, RH-1(S), RH-2, RH-3, RM-1, RM-2 1.8to !l
RM-3 ‘ J6tol
RM-4 ~ : 4.8to01
RC-1, RC-2 1.8tol
RC-3 3.6tol
RC-4 48tol
C-1,C-2 3.6tol
C-3-0 9.0tol
C-3-R 6.0to1
C-3-G 6.0to 1
C-3-S 5.0to 1
C-3-0 (SD) 6.0to1
C-M 90tol
M-1, M-2 5.0tol

(b) In R districts, the above floor area ratio limits shall not apply to dwellings.

(¢) In a C-2 district the basic floor area ratio limit shall be 4.8 to 1 for a lot which is
nearer to an RM-4 or RC-4 district than to any other R district, and 10.0 to 1 for a lot
which is nearer to a C-3 district than to any R district. The distance to the nearest R
district or C-3 district shall be measured from the mldpomt of the front line, or fmm a
point directly across the street therefrom, whichever gives the greatest ratio.

(d) In the Automotive Special Use Dlstnct as described in Section 237 of this Code,
the basic floor area ratio limit shall be 10.0 to 1.

(e) In the Northern Waterfront Special Use Districts, as described in Sections 240
through 240.3 of this Code, the basic floor area ratio limit in any C district shall be 5.0 to
1.

(f) For buildings in C-3-G and C-3-S districts other than those designated as
Significant or Contributory pursuant to Article 11 of this Code, additional square footage
above that permitted by the base floor area ratio limits set forth above may be approved
for construction of dwellings on the site of the building affordable for 20 years to
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households whose incomes are within 150 percent of the median income as defined herein
in accordance with the conditional use procedures and criteria as provided in Section 30¢
of this code.

1. Any dwelling approved for construction under this provision shall be deemed a
designated unit as defined below. Prior to the issuance by the Superintendent of the
Bureau of Building Inspection (Superintendent) of a site or building permit to construct
any designated unit subject to this Section, the permit applicant shall notify the Director
of Planning and the Director of Property in writing whether the unit will be an owned or
rental unit as defined in Section 313(a) of this Code.

2. Within 60 days after the issuance by the Superintendent of a site or building
permit for construction of any unit intended to be an owned unit, the Dircctor of Planning
shall notify the City Engineer in writing identifying the intended owned unit, and the
Director of Property shall appraise the fair market value of such unit as of the date of the
appraisal, applying accepted valuation methods, and deliver a written appraisal of the unit
to the Director of Planning and the permit applicant. The permit applicant shall supply
all information to the Director of Property necessary to appraise the unit, including all
plans and specifications.

3. Each designated unit shall be subject to the provisions of Sections 313(i) of
this Code. For purposes of this Subsection and the application of Section 313(1) of this
Code to designated units constructed pursuant to this Subsection, the definitions set forth
in Section 313(a) shall apply, with the exception of the following definitions, which shall
supersede the definitions of the terms set forth in Section 313(a):

(A) "Base price" shall mean 3.25 times the median income for a family of
four (4) persons for the County of San Francisco as set forth in California Administrative
Code Section 6932 on the date on which a housing unit is sold.

(B) "Basc rent” shall mean .45 times the median incomne for the Gounty of
San Francisco as set forth in California Administrative Code Section 6932 for a family of
a size equivalent to the number of persons residing in a household renting a designated
unit.

(C) "Designated unit™ shall mean a housing unit identitied and reported to
the Director by the sponsor of an office development project subject to this Subsection as
a unit that shall be affordable to households of low or moderate income for 20 years.

(D) "Household of low or moderate income” shall mean a household
composed of one or more persons with a combined annual net income for all ‘adult
members which does not exceed 150% of the qualifying limit for a median income family
of a size equivalent to the nuinber of persons residing in such household, as set forth for
the County of San Franeisco in California Administrative Code Section 6932.

(E) "Sponsor" shall mean an applicant seeking approval for construction of a
project subject to this Subsection and such applicants' successors and assigns.

() In the Mid-South of Market Special Use District, as described in Section 249.1 of
this Code, the basic floor area ratio limit for office uses shall be 2.0 to 1. v :

(h) The allowable gross floor area on a lot which is the site of an unlawfully
demolished building that is governed by the provisions of Article 11 shall be the gross
floor area of the demolished building for the period of time set forth in, and in accordance
with the provisions of, Section 1114 of this Code, but not to exceed the basic floor area
permitted by this Section.

(i) In calculating the permitted floor area of a new structure in a C-3 district, the
lot on which an existing structure is located may not be included unless the existing
structure and the new structure are made part of a single development complex, the
existing structure is or is made architecturally compatible with the new structure, and, if
the existing structure is in a Conservation District, the existing structure meets or is
made to meet the standards of Section 1109(c), and the existing structure meets or is
reinforced to meet the standards for seismie loads and forces of the 1975 Building Code.
Determinations under this paragraph shall be made in accordance with the provisions of
Section 309.
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(j)‘ In calculating allowable gross floor area on a preservation lot from which any
TDRs have been transferred pursuant to Section 128, the amount allowed herein shall be
decreased by the amount of gross floor area transferred.

SEC. 127. TRANSFER OF PERMITTED BASIC GROSS FLOOR AREA.

(a) When allowed. The maximum permitted gross floor area for any building or
development on a lot may be increased by transfer to such lot of basic gross floor area
that is permitted under Section 124 of this Code but unbuilt upon an adjacent lot which is
occupied by a historical, architectural or aesthetic landmark that has been so designated
by the Board of Supervisors pursuant to Article 10 of this Code. For the purposes of this
section, an adjacent lot is one which either abuts for a distance not less than 25 feet along
a side or rear lot line of the lot to which the basic gross floor area transfer is made
(hereinafter referred to as the transferee lot), or would so abut for such a distance if not
separated solely by a street or an alley.

(b) Required documentation. No transfer of permitted basic gross floor area shall be
effective under this Section unless an instrument, legally sufficient in both form and
content to effect such a transfer, has been entered into among all the parties concerned,
except that if both the adjacent lot and the transferee lot are in one ownership no such
instrument shall be necessary. An attested copy of the said instrument of transfer shall
be filed with the Department of City Planning prior to approval by said Department of
any building permit application affected by such transfer. In addition, no transfer of
permitted basie gross floor area shall be effective under this Seetion in any case unless a
further document in a form approved by the City Attorney has becen executed by the
parties concerned, and by the Zoning Administrator, and recorded in the office of the
County Recorder, serving as a notice of the restrictions under this Section applying both
to the adjacent lot and to the transferee lot by virtue of this arrangement for transfer of
permitted basic gross floor area. This notice of restrictions shall include a specific
reference to the aforesaid instrument of transfer, except where both the adjacent lot and
the transferee lot are in the samme ownership.

(e) Contents of required documents. Both the instrument of transfer and the notice
of restrictions shall specify (1) the amount of permitted basic gross floor area to be
transferred, the total amount permitted on the transferee lot by virtue of the transfer,
and the remaining amount permitted on the adjacent lot; (2) the duration of the transfer,
which shall be specified to be not less than the actual lifetime of any building on the
transferee lot whose construction is made possible, in whole or in part, by the transfer;
(3) the effeets of any subsequent changes in the basic floor area ratio limit under this
Code upon the permitted basic gross floor area for both lots; and (4) the effects of any
subsequent changes in the size of either lot, whether by virtue of conveyance,
condemnation or otherwise, upon the permitted basic gross floor area for both lots.

(d) Limitations. No transfer of permitted gross floor area shall serve to increase the
total gross floor area permitted under this Code on the adjacent lot and the transferee lot
taken together, either presently or prospectively. No building permit application shall be
approved by the Department of City Planning at any time, nor shall any building permit be
issued by any City department at any time, if the result of such approval or issuance
would be to increase the total permitted gross floor area of both such lots taken together
above such total as calculated on the basis of the floor area ratio limits prevailing at that
time for such lots.

(e) Completed transfers. Any transfer of permitted gross floor area completed prior
to the effective date of this section shall be etfective notwithstanding the location of the
transferee lot outside the C-3-O district and notwithstanding the aggregate transfer of
more than one-half the gross floor area permitted on the adjacent lot under the basic
floor area ratio limit, provided all other conditions of this section have been met.

(f) Any restrictions or limitations imposed upon any lot by virtue of the transfer of
gross floor area permitted by this section shall remain in effect notwithstanding an
amendment of this section which removes authorization for such a transfer.
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SEC. 128. TRANSFER OF DEVELOPMENT RIGHTS IN C-3 DISTRICTS.
(a) Definitions.

1. Development Lot: A lot to which TDR may be transferred to increase th
allowable gross floor area of development thereon beyond that otherwise permitted b
Section 124.

2. Ownmer of record: The owner or owners of record in fee.

3. Preservation Lot: A parcel of land on which is either (i) a Significant o
Contributory Building (as designated pursuant to Article 11); or (ii) a Category V buildin
that has complied with the eligibility requirement for transfer of TDR as set forth i
Section 1109(c); or (iii) a structure designated a landmark pursuant to Article 10 of thi
Code. The boundaries of the Preservation Lot shall be the boundaries of the Assessor's lo
on which the building is located at the time the ordinance or, as to Section 1109(c)
resolution, making the designation is adopted unless boundaries are otherwise specified i
the ordinance.

4. Transfer Lot: A Preservation Lot located in a C-3 District from which TDR
may be transferred. A lot zoned P (public) may in no event be a Transfer Lot.

5. Transferable Development Rights (TDR): Units of gross floor area which may
be transferred, pursuant to the provisions of this Section and Article 1l of this Code, from
a Transfer Lot to increase the allowable gross floor area of a development on a
Development Lot.

6. Unit of TDR: One unit of TDR is one square foot of gross floor area. .

(b) Amount of TDR Available for Transfer.. The maximum TDR available for
transfer from a Transfer Lot consists of the difference between (aa) the allowable gross
floor area permitted on the Transfer Lot by Section 124 and (bb) the gross floor area of
the development located on the Transfer Lot.

(e) Eligibility of Development lots and Limitation on Use of TDR on Development

- Lots. TDR may be used to increasc the allowable gross tloor area of a development on a
Development Lot if the following requirements and restrictions are satisfied:

1. (i) The Transfer Lot and the Development Lot arc located in the same C-3
Zoning District, or (ii) the Transfer Lot is located in a C-3-0 or C-3-R District and the
Development Lot is located in the C-3-0(SD) Special Development District;-or (iii) the
Transfer Lot is a Preservation Lot that contains a Significant building and is located in a
C-3-G or C-3-S District and the Development Lot is located in the C-3-0(SD) Special
District. :

2. TDR may not be transferred for use on any lot on which is or has been located
a Significant or Contributory building; provided that this restriction shall not apply if the
designation of a building is changed to Unrated; nor shall it apply if the City Planning
Commission finds that the additional space resulting from the transfer of TDR is essential
to make economically feasible the reinforcement of a Significant or Contributory building
to meet the standards for seismic loads and forces of the 1975 Building Code, in which
case TDR may be transferred for that purpose subject to the limitations of this section
and Article 11, including Section 1111.6. Any alteration shall be governed by the
requirements of Sections 1111 to 1111.6.

3. Notwithstanding any. other provision of this Section, development on a
Development Lot is limited by the provisions of this Code, other than those on floor area
ratio, governing the approval of prejects, including the requirements relating to height,
bulk, setback, sunlight access, and separation between towers, and any limitations
imposed pursuant to Section 309 review applicable to the Development Lot. The total
allowable gross floor area of a development on a Development Lot may not exceed the
limitation imposed by Section 123(c).

(d) Effect of Transfer of TDR.

1. Transfer of TDR trom a Transfer Lot permanently reduces the development
potential of the Transfer Lot by the amount of the TDR transferred. In addition, transfer
of TDR from a Preservation Lot containing a Contributory building or a landmark
designated pursuant to Article 10 causes such building to become subject to the same
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restrictions on demolition and alteration, and the same penalties and enforcement
remedies, that are applicable to Significant buildings Category I, as provided in Article Il.
(e) Procedure for Determining TDR Eligibility

1. In order to obtain a determination of whether a lot is a Transfer Lot and, if it
is, of the amount of TDR available for transfer, the owner of record of the lot may file
an application with the Zoning Administrator for a Statement of Eligibility. The
application for a&%ﬁn_lgg&_(_)f_ﬁl_igﬂ;}%z shall contain or be accompanied by plans and
drawings and other information whic € Zoning Administrator determines is necessary in
order to determine whether a Statement of Eligibility can be issued. Any person who
applies for a Statement of Eligibility prior to expiration of the time for request of
reconsideration of designation authorized in Section 1105 shall submit in writing a waiver
of the right to seek such reconsideration.

2. The Zoning Administrator shall,” upon the filing of an application for a
Statement of Eligibility and the submission of all required information, issue either a
proposed Statement of Eligibility or a written determination that no TDR are available
for transfer and shall mail that cocument to the applicant and to any other person who has
filed with the Zoning Administrator a written request for a copy. Any appeal of the
proposed Statement of Eligibility or determination of non-eligibility shall be filed with
the Board of Permit Appeals within 20 days of the date of issuance of the document. If
not appealed, the proposed Statement of Eligibility or the determination of non-eligibility
shall become final on the 2Ist day dfter the date of issuance. The Statement of Eligibility.
shall contain at least the following information: (i) the name of the owner of record of the
Transfer Lot; (ii) the address, legal description and Assessor's Block and Lot of the
Transfer Lot; (iii) the C-3 use district within which the Transfer Lot is located; (iv)
whether the Transfer Lot is a Prescrvation Lot or Development Lot; (v) if a Preservation
Lot, whether the Transfer Lot contains a Significant or Contributory Building, a Category
V building, or an Article 10 landmark; (vi) the amount of TDR available for transfer; and
(vii) the date of issuance. .

3. Once the proposed Statement of Eligibility becomes final, whether through
lack of appeal or after appcal, the Zoning Administrator shall record the Statement af
Eligibility in the Office of the County Recorder. The County Recorder shall be instructed
to mail the original of the recorded document to the owner of record of the Transfer Lot
and, if a copy of the document is presented at the time of the recordation, shall conform
the copy and mail it to the Zoning Administrator.

(f) Cancellation of Eligibility.

1. If reasonable grounds should at any time exist for determining that a building
on a Preservation Lot may have been altered or demolished in violation of Articles 10 or
11, including Sections 1110 and 1112 thereof, the Zoning Administrator may issue and
record with the County Recorder a Notice of Suspension of Eligibility for the affected lot
and, in-cases of demolition of a Significant or Contributory building, a notice that the
restriction on the floor area ratio of a replacement building, pursuant to Section 1114, may
be applicable and shall mail a copy of such notice to the owner of record of the lot. The
notice shall provide that the property owner shall have 20 days from the date of the
notice in which to request a hearing before the Zoning Administrator in order to dispute
this initial determination. If no hearing is requested, the initial determination of the
Zoning Administrator is deemed final on the 2Ist day after the date of the notice, unless
the Zoning Administrator has determined that the initial determination was in error.

2. If a hearing is requested, the Zoning Administrator shall notify the property
owner of the time and place of hearing, which shall be scheduled within 21 days of the
request, shall conduct the hearing, and shall render a written determination within 15 days
after the close of the hearing. If the Zoning Administrator shall determine that the initial
determination was in error, that officer shall issue and record a Notice of Revocation of
Suspension of Eligibility. Any appeal of the determination of the Zoning Administrator
shall be filed with the Board of Permit Appeals within 20 days of the date of the written
determination following a hearing or, if no hearing has been requested, within 20 days
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after the initial determination becomes final.

3. If after an appeal to the Board of Permit Appeals it is determined that an
unlawful alteration or demolition has occurred, or if no appeal is taken of the
determination by the Zoning Administrator of such a violation, the Zoning Administrator
shall record in the Office of the County Recorder a Notice of Cancellation of Eligibility
for the lot, and shall mail to the property owner a conformed copy of the recorded
Notice. In the case of demolition of a Significant or Contributory building, the Zoning
Administrator shall record a Notice of Special Restriction noting the restriction on the
floor area ratio of the Preservation Lot pursuant to the provisions of Section 1114, and
shall mail to the owner of record a certified copy of the Notice. If after an appeal to the
Board of Permit Appeals it is determined that no unlawful alteration or demolition has
occurred, the Zoning Administrator shall issue and record a Notice of Revocation of
Suspension of Eligibility and, if applicable, a Notice of Revocation of the Notice of
Special Restriction pursuant to Section 1ill4, and shall mail conformed copies of the
recorded notices to the owner of record. '

4. No notice recorded under this Section 128(f) shall affect the validity of TDR
that have been transferred from the affected Transfer Lot in compliance with the
provisions of this Section prior to the date of recordation of such notice, whether or not
such TDR have been used.

(g) Procedure for Transfer of TDR.

1. TDR from a single Transfer Lot may be transferred as a group to a single
transferee or in separate increments to several transferccs. TDR may be transferred
either directly from the original owner of the TDR to the owner of a Development Lot or
to persons, firms or entities who acquire the TDR from the original owner of the TDR and
hold them for subsequent transfer to other persons, firms, entities or to the owners of a
Development Lot or Lots.

2. When TDR are transferred, they shall be identified in each Certificate of
Transfec- by a number. A single unit of TDR trunsferred from a Transfér Lot shall be
identified by the number "1". Multiple units of TDR transfercred as a group for the first
time from a Transtfer Lot shall be nuinbered consccutively from "1" through the number of
units transferred. If a fraction of a unit of TDR is transferred, it shall retain its
numerical identification. (For example, if 5,000-1/2 TDR are transferred in the initial
transfer from the Transfer Lot, they would be nummbered "1 through 5,000 and one-half of
5,00l.) TDR subsequently transferred from the Transfer Lot shall be identified by
numbers taken in sequence following the last number previously transferred. (For
example if the first units of gross floor area transferred fromn a Transfer Lot are
numbered 1 through 10,000, the next unit transferred would be number 10,001.) If multiple
units transferred from a Transfer Lot are subsequently transferred separately in portions,
the seller shall identify the TDR sold by numbers which correspond to the numbers by
which they were identified at the time of their.transfer from the Transfer Lot. (For
example, TDR numbered 1 through 10,000 when transferred separately from the Transfer
Lot in two equal portions would be identified in the two Certificates of Transfer as
numbers 1 through 5,000 and 5,001 through 10,000.) Once assigned numbers, TDR retain
such numbers for the purpose of identification through the process of transferring and
using TDR. The phrase "numerical identification," as used in this section, shall mean the
identification of TDR by nunbers as described in this subsection.

3. Transfer of TDR from the Transfer Lot shall not be valid unless (i) a
Statement of Eligibility has been recorded in the Office of the County Recorder prior to
the date of recordation of the Certificate of Transfer evidencing such transfer and (ii) a
Notice of Suspension of Eligibility or Notice of Cancellation of Eligibility has not been
recorded prior to such transfer or, if recorded, has thereafter been withdrawn by an
appropriate recorded Notice of Revocation or a new Statement of Eligibility has been
thereafter recorded. ,

4. Transfer of TDR, whether by initial transfer from a Transfer Lot or by a
subsequent transfer, shall not be valid unless a Certificate of Transfer evideneing such
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transter has been prepared and recorded. The Zoning Administrator shall prepare a form
of Certificate of Transfer and all transfers shall be evidenced by documents that are
substantially the same as the Certificate of Transter form prepared by the Zoning
Administrator, which form shall contain at least the following:
(i) for transfers from the Transfer Lot only:

(aa) execution and acknowledgement by the original owner of TDR as
the transferor(s) of the TDR; and '

(bb) execution and acknowledgement by the Zoning Administrator; and

(ce) a notice, prominently placed and in all capital letters, preceded by
the underlined heading "Notice of Restriction," stating that the transfer of TDR from the
Transfer Lot permanently reduces the development potential of the Transfer Lot by the
amount of TDR transferred, with reference to the provisions of this section.

(ii) for all transfers: :

(aa) the address, legal description, Assessor's Block and Lot, and C-3
use district of the Transfer Lot from which the TDR originates; and

(bb) the am. ant of,TDR transferred; and

(cce) numerical identification of the TDR being transferred; and

(dd) the names and mailing addresses of the transferors and transferees
of the TDR; and

(ee) execution and acknowledgement by the transferors and transferees
of the TDR; and

(ff) a reference to the Statement of Eligibility, including its recorded
instrument number and date of recordation, and a recital of all previous transfers of the
TDR, including the nanes of the transferors and transterees involved in each transfer and
the recorded instrument number and date of recordation of each Certificate of Transfer
involving the TDR, including the transfer from the Transfer Lot which generated the TDR.

5. When a Certificate of Transfer for the transfer of TDR from a Transfer Lot
is presented to the Zoning Administrator for execution, that officer shall not execute the
document if a transfer of the TDR would be prohibited by any provision of this Section or
any other provision of this Code. The Zoning Administrator shall, within 5 business days
from the date that the Certificate of Transfer is submitted for execution, either execute
the Certificate of Transfer or issue a written determination of the grounds requiring a
refusal to execute the Certificate.

6. Each duly executed and acknowledged Certificate of Transfer containing the
information required herein shall be presented for recordation in the Office of the County
Recorder and shall be recorded by the County Recorder. The County Recorder shall be
instructed to mail the original Certificate of Transfer to the person and address
designated thereon and shall be given a copy of the Certificate of Transfer and instructed
to conformn the copy and mail it to the Zoning Administrator.

(h) Certification of Transfer of TDR for a Project on a Development Lot.

1. When the use of TDR is necessary for the approval of a building permit for a
project on a Development Lot, the Superintendent of the Bureau of Building Inspection
shall not approve issuance of the permit unless the Zoning Administrator has issued a
written certification that the owner of the Development Lot owns the required number of
TDR. When the transfer of TDR is necessary for the approval of a site permit for a
project on a Development Lot, the Zoning Administrator shall impose as a condition of
approval of the site permit the requirement that the Superintendent of the Bureau of
Building Inspection shall not issue the first addendum to the site permit unless the Zoning
Administrator has issued a written certification that the owner of the Development Lot
owns the required number of TDR.

2. In order to obtain certification as required in Section 128(h)l, the permit
applicant shall present to the Zoning Administrator:

(i) information necessary to enable the Zoning Administrator to prepare the
Notice of Use of TDR, which information shall be at least the following:
(@a) the address, legal description, Assessor's Block and Lot, and zoning
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classification of the Development Lot;

(bb) the name and address of the owner of record of the Development
Lot;

(cc) amount and numerical identification of the TDR being used;

(dd) a certified copy of each Certificate of Transfer evndencmg
transfer to the owner of the Development Lot of the TDR being used; and

(ii) A report from a title insurance company showing the holder of record of
the TDR to be used, all Certificates of Transfer of the TDR, and all other matters of
record affecting such TDR. In addition to showing all such information, the report shall
guarantee that the report is accurate and complete and the report shall provide that in
the event that its guarantee or any inforimation shown in the report is incorrect, the title
company shall be liable to the City for the fair market value of the TDR at the time of
the report. The liability amount shall be not less than S$10,000 and no more than
$1,000,000, the appropriate amount to be determined by the Zoning Administrator based
on the number of TDR being used.

(iii) An agreement whereby" the owier of the Development Lot shall
indemnify the City against any and all loss, cost, harm or damage, including attorneys'
fees, arising out of or related in any way to the assertion of any adverse claim to the
TDR, including any loss, cost, harm or damage occasioned by the passive negligence of the
City and excepting only that caused by the City's sole and active negligence. The
indemnity agreement shall be secured by a first deed of trust on the Development Lot, or
other security satisfactory to the Department of City Planning and the City Attorney.

3. If the Zoning Administrator determines that the project applicant has
complied with the provisions of subsection (h)(2) and all other applicable provisions of this
section, and that the applicant is the owner of the TDR, that oflicer shall transmit to the
Superintendent of the Bureau of Building Inspection, with a copy to the project applicant,
written certification that the owner of the Development Lot own the TDR. Prior to
transmitting such certification, the Zoning Administrator shall prepare a document
entitled Notice of Use of TDR stating that the TDR have been used and may not be
further transferred, shall obtain the execution and acknowledgment on the Notice of the
ownier of record of the Development Lot, shall execute and acknowledge the Notice, shall
record it in the Office of the County Recorder, and shall mail to the owner of record of
the Development Lot a conformed copy of the recorded Notice. If the Zoning
Administrator determines that the project applicant is not the owner of the TDR, or has
not complied with all applicable provisions of this section, that determination shall be set
forth in writing along with the reasons therefor. The Zoning Administrator shall either
transmit certification or provide a written determination that certification is
inappropriate within 10 business days after the recelpt of all information required pursuant
to subsection (h)(2).

(i) Cancellation of Notice of Use; Transfer from Development Lot. A

1. The owner of a Development Lot for which a Notice of Use of TDR has been
recorded may apply for a Cancellation of Notice of Use if (i) the building permit or site
permit for which the Notice of Use was issued expires or was revoked or cancelled prior
to completion of the work for which such permit was issued and the work may not be
carried out; or (ii) any administrative or court decision is lissued or any ordinance or
initiative or law is adopted which does not allow the applicant to make use of the permit
or (iii) a portion or all of such TDR are not used.

2. If the Zoning Administrator determines that the TDR have not been and will
not be used on the Development Lot based on the reasous set forth in subsection (iX(D), the
Zoning Administrator shall prepare the Cancellation of Notice of Use of TDR. If only a
portlon of the TDR which had been acquired are not being used, the applicant may
identify which TDR will not be used and the Cancellation of Notice of Use of TDR shall
apply only to those TDR. The Zoning Administrator shall obtain on the Cancellation of
Notice of Use of TDR the signature and acknowledgment of the owner of record of the
Development Lot as to which the Notice of Use of TDR was recorded, shall execute and
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acknowledge the document, and shall record it in the office of the County Recorder.

3. Once a Cancellation of Notice of Use of TDR has been recorded, the owner of
the Development Lot may apply for a Statement of Eligibility in order to transfer the
TDR identified in that document. The procedures and requirements set forth in this
Section governing the transfer of TDR shall apply to the transfer of TDR from the owner
of a Development Lot after a Notice of Use has been filed, except for the provisions of
this Section permanently restricting the development potential of a Transfer Lot upon the
transfer of TDR; provided, however, that. the district or districts to which the TDR may
be transferred shall be the same district or districts to which TDR could have been
transferred from the Transfer Lot that generated the TDR. _

(j) Erroneous Notice of Use; Revocation of Perinit If the Zoning Administrator
determines that a Notice of Use of TDR was issued or recorded in error, that officer may
direct the Superintendent of the Bureau of Building Inspection to suspend any permiit
issued for a project using such TDR, in which case the Superintendent shall comply with
that directive. The Zoning Administrator shall thereafter conduct a noticed hearing in
order to determine whether the Notice of Use of TDR was issued or recorded in error. If
it is determined that the Notice of Use of TDR was issued or recorded in error, the
Superintendent of the Bureau of Building Inspection shall revoke the permit; provided,
however, that no permit authorizing such project shall be revoked if the right to proceed
thereunder has vested under California law. If it is determined that the Notice of Use of
TDR was not issued or recorded in error, the permit shall be reinstated.

(k) Effect of Repeal or Amendment. TDR shall convey the rights granted herein only
so long and to the extent as authorized by the provisions of this Code. Upon repeal of
such legislative authorization, TDR shall thercaftter convey no rights or privileges. Upon
amendment of such legislative authorization, TDR shall thereatter convey only such rights
and privileges as are permitted under the amendment.

SEC. 132.1 SETBACKS; C-3 DISTRICTS

(a) Upper-Level Sethacks. Sethacks of the upper parts of a building abutting a public
sidewalk in any C-3 district may be required, in accordance with the provisions ot Section
309, as deemed necessary:

1. to preserve the openness of the street to the sky and to avoid the perception
of overwhelming mass that would be created by a number of tall huildings built closc
together, with unrelieved vertical rise; or

2. to maintain the contmmtv of a predominant street wall along the strect
provided however, that the setback requwed pursuant to this paragraph may not exceed
the following dimensions:

DEPTH OF SETBACK (in fect)

Height of Street Width
Street Wall 64'- 68'- 72'- 76'-
in Feet 67’ 71" 75’ 80°
68 or less 18 20 22 24
69 - 81 14 16 18 20
82 - 94 10 12 14 16
95 -107 8 10 12 14
108-120 6 8 10 12

(b) Market Street Sethack. In order to preserve the predominant. street wall,
structures on the southeast side of Market Street between the southerly extension of the
easterly line of the Powell Street right of way and Tenth Strect shall be set back 25 feet
from the Market Street property line at 90 feet.

(c) Separation of Towers.

1. Requirement. In order to provide light and air hetween structures, all
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SEC. 1108. NOTICE OF DESIGNATION. When a building has been designated
Significant or Contributory or its designation is changed pursuant to Section 1106, or when
a new Conservation District is established or the boundary of a Conservation District
changed pursuant to Section 1107, the Zoning Administrator shall notify each affected
property owner by mail and shall cause a copy of the ordinance, or notice thereof, to be
recorded in the office of the County Recorder.

SEC. 1109. PRESERVATION LOTS; ELIGIBILITY FOR TRANSFER OF
DEVELOPMENT RIGHTS. For the purpose of transfer of development rights (TDR) as
provided in Section 128 of this Code, lots on which are located Significant or Contributory
Buildings; or Category V Buildings in those certain Conservation Districts and portions
thereof as indicated in Section 8 of the Appendix relating to that distriet are eligible
preservation lots as provided in this section:

(a) Significant Buildings. Lots on which are located buildings designated as
Significant Buildings - Category I or Category II - are eligible to transfer the difference
between the allowable gross floor area permitted on the lot by Section 124 of this Code
and the gross floor area of the development on the lot, if all the requirements for transfer
set forth in Section 128 are met. Lots on which are located Significant buildings which
have been altered in conformance with the provisions of this Article retain eligibility for
the transfer of TDR.

(b) Contributory Buildings. Lots on which are located buildings designated as
Contributory Buildings - Category Il or Category IV - are eligible to transfer the
ditference between the allowable gross floor area permitted on the lot by Section 124 of
the Coc2 and the gross floor area of the development on the lot, if all the requirements
for transter set forth in Section 128 are met. Alteration or demolition of such a building
in violation of Section 1110 or Section 1112, or alterations made without a permit issned
pursuant to Section 1111 - 1111.6, eliminates eligibility for the transfer of TDR; provided,
however, that such eligibility may nonctheless be retained or acquired again if, pursuant
to Section 1114(h), thc property owner demonstrates as to any alteration that it was not
major, or if the property owner restores the demolished or altered building. Once any
TDR have been transferred from a Contributory building, the building is subject to the
same restrictions on demolition and alteration as a Significant building. These
restrictions may not be removed by the transfer of TDR back to the building.

(c) Category V Buildings in Conscrvation Districts. Where explicitly permitted in
Section 8 of the Appendix establishing a Conservation District, lots located in such a
District on which are located Category V buildings (designated as neither Significant nor
Contributory) are eligible to transfer the difference between the allowable gross floor
area permitted on the lot under Section 124 of the Code and the gross floor area of the
development on the lot, if all the requirements for transfer set forth in Section 128 are
met; provided, however, that a lot is eligible as a Preservation Lot pursuant to this
section only if (1) the exterior of the building is substantially altered so as to make it
compatible with the scale and character of the Significant and Contributory buildings in
the district, including those features described in Sections 6 and 7 of the Appendix to
Article 11 describing the relevant district, and has thus been determined a Compatible
Rehabilitation, and the building meets or has been reinforced to meet the standards for
seismic loads and forces of the 1975 Building Code or (2) the building on the lot is new,
having replaced a Category V building, and has received approval as a Compatible
Replacement Building, pursuant to Section 1113. The procedures governing these
determinations are set forth in Section 309.

SEC. 1110. ALTERATION OF SIGNIFICANT OR CONTRIBUTORY BUILDINGS OR
BUILDINGS IN CONSERVATION DISTRICTS. With respect to a designated Significant or
Contributory Building or any Category V building in a Conservation District, no person
shall carry out or cause to be carried out any alteration to the exterior of a building for
which a permit is required pursuant to the Building Code unless the permit is approved
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pursuant to the provisions of Section 1111 ~ 1111.6 of this Article; provided, however,
that this approval is not required with respect to the owner of a Contmbutory Bulldmg of
Category IIl who has not transferred any TDR and who elects to proceed with a major
alteration without reference to Sections 1111 - 1111.6. Election to proceed without a
permit pursuant to this Section may be made at the time that the Zoning Administrator
determines that the proposed alteration is major pursuant to Section 1111.1. I[f no
election is made at the time of the Zoning Administrator's determination that an
alteration is major, the applicant may make such election at any time thereafter. Review
under Sections 1111 - 1111.6 shall cease after such election has been made and the permit
shall be processed without regard to the requirements of that section. Election shall be
made in writing on a form provided by the Zoning Administrator. Where an owner elects
not to proceed pursuant to Sections 1111 - 1111.6, the proposed alteration for which the
application is filed shall be deemed not to meet the requirements of Section 1111.6, and if
the alteration permit is issued and work commenced thereunder, the Zoning Administrator
shall not issue a Statement of Eligibility for the lot on which the building is located.

SEC. 1111. APPLICATIONS FOR PERMITS TO ALTER. The Zoning Administrator

may define categories of alterations which are deemed to be minor alterations and .

individual permits falling within those categories shall be reviewed and acted upon
without referral to the Zoning Administrator for review pursuant to Sections 1111 -
1111.6. All other applications for permits to undertake any alteration of a building
designated Significant or Contributory or a building in any Conservation District shall be

referred to the Zoning Administrator by the Central Permit Bureau within five days of .
receipt. An applicant for a major alteration permit for a Category V building in any of .

the conscrvation districts which provides for such eligibility may request on the
application a determination that if the proposed alteration is completed as approved, the
building will be deemed a Compatible Rehabilitation under Section 1109(c) so that the lot
on which the building is located becomes eligible as a Preservation Lot for the transfer of
TDR.

SEC. 111L.1. Determination of Major Alteration. Within ten days after refercal by
the Central Permit Bureau, the Zoning Administrator shall determine in writing if the
proposcd alteration is a Major Alteration or a Minor Alteration.

(a) An alteration is considered Major if any of the following apply:

1. The alteration will substantially change, obscure or destroy extemor ,

character- -defining spaces, materials, features or finishes; or

2 The alteration would affect all or any substantial part of a building's
structural elements, exterior walls or exterior ornamentation; or

3. The alteration occurs by virtue of construction which results in a substantial
addition of height above the height of the building. '

(b) An alteration is considered minor if:

1. The criteria set forth in subsection (a) do not apply; or
2. It is an alteration of the ground floor display areas within the architectural
frame (piers and lintels) of the building to meet the needs of first floor commercial uses.

(¢) The Zoning Administrator shall mail to the applicant and any individuals or
organizations who so request the written determination as to the category of the proposed
alteration. Decisions of the Zoning Administrator may be appealed to the Board o
Permit Appeals within 10 days of the written determination in the manner provided in
Section 308.2.

(d) Permits determined to be for minor alterations shall be returned, with that
determination noted, to the Central Permit Bureau for further processing; provided,
however, that the Zoning Administrator may take any action with respect to the
application otherwise authorized.

SEC. 1111.2. Referral of Applications for Major Alterations to Landmarks
-90 -




Preservation Advisory Board; Review by the Department of City Planning.

(a) Upon determination that the proposed alteration is a major alteration, the
Director of Planning shall refer applications for permits to alter Significant and
Contributory buildings to the Landmarks Preservation Advisory Board for its report and
recommendation, which shall be rendered within thirty days. Said time limit for the
Board to render its report may be extended by the Department of City Planning for an
additional thirty days to render its report in the case of complex alterations, multiple
hearings, or upon request of the applicant. If the Board fails to submit a report and
recommendation within the time allowed, the matter may be considered without
reference to such report and recommendation.

(b) Simultaneously with the proceedings before the Landmarks Board, the appheatxon
shall be reviewed by the Department of City Planning.

() Applications for permits to alter any Category V building in a Conservation
District which alteration is determined to be major shall be governed by the standards of
Section 1111.6(c) and the procedures set forth in Section 309.

SEC. 1111.3. Recommendation of the Director of Planning. After considering any
report and recominendation submitted by the Landinarks Preservation Advisory Board, the
Director of Planning shall make a determination on the application and shall submit a
written recommendation containing findings to the Planning Commission. The
recommendation may be to approve, to approve with conditions, or disapprove the
application for alteration, and, where applicable, the application for a determination that
the building is a Compatible Rehabilitation. The Commission, the applicant and any other
person who so requests shall be supplied with a copy of reports and recommendations of
the Landmarks Preservation Advisory Board and the findings and recommendations of the
Director of Planning.

SEC. 1111.4. CONSIDERATION AND DECISION BY THE CITY PLANNING
COMMISSION.

(a) The recommendation of the Director of Planning shall be placed on the consent
calendar of the City Planning Commission; provided, however, that upon the request of
the applicant or of any person prior to the City Planning Commission meeting or by a
memnber of the Commission at the meeting, the matter nay be removed from the consent
calendar and calendared for a public hearing before the Planning Commission at a later
meceting, which shall be the next regular meeting of the Commission unless the applicant
otherwise consents.

(b) Notice of the time, place and purpose of the hearing before the City Planning
Commission shall begin given as follows:

1. By mail to the applicant

2. When the application is for alteration of a building located in a Conservation
District, by mail not less than 10 days prior to the date of the hearing to the owners of all
real property within 300 feet of property that is the subject of the application.

SEC. 1111.5. DECISION BY THE CITY PLANNING COMMISSION. The Planning
Commission may approve, disapprove or approve with conditions an application for an
alteration permit and, where applicable, for a determination that the building is a
Compatible Rehabilitation, and shall make findings in support of its decision. If the
Planning Commission approves the recommendation of the Director of Planning, it may
adopt or modify the findings of the Director of Planning as appropriate. Where the
Planning Commission disapproves the recommendations of the Director of Planning, it
shall make findings supporting its decision. If the Commission disapproves the application
for a permit to alter, it shall recommend disapproval to the Central Permit Bureau which
shall deny the application. The Planning Comniission's determination that a building
qualities or fails to qualify as a Compatible Rehabilitation is a final administrative
decision. Any decision of the Planning Commission rendered pursuant to this Section shall
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be rendered within 30 days from the date of conclusion of the hearing.

SEC. 1111.6. STANDARDS AND REQUIREMENTS FOR REVIEW OF APPLICATIONSY
FOR ALTERATIONS. The Board of Permit Appeals, the City Planning Commission, the{g
Director of Planning, and the Landmarks Board shall be governed by the followingi
standards in the review of applications for major alteration permits. '“"y.

(a) The proposed alteration shall be consistent with and appropriate for the
effectuation of the purposes of this Article 11. 4

(b) For Significant Buildings -~ Categories I and II and for Contributory Buildings -
Categories III and IV, proposed alterations of structural elements and exterior features:
((and, if designated pursuant to the provisions of Article 10, significant interiors)) shall be!:
consistent with the architectural character of the building, and shall comply with the
following specific requirements:

1. The distinguishing original qualities or character of the building may not be
damaged or destroyed. Any distinctive architectural feature which affects the overall
appearance of the building shall not be removed or altered unless it is the only feasible
means to protect the public safety.

2. The integrity of distinctive styllstxc features or examples of skilled
craftsmanship that characterize a building shall be preserved.

3. Distinctive architectural features which are to be retained pursuant to
paragraph (1) but which are deteriorated shall be repaired rather than replaced, whenever
possible. In the event replacement is necessary, the new material shall match the
material being replaced in composition, design, color, texture and other visnal qualities.
Repair or replacement of missing architectural features shall be based on accurate
duplication of features, substantiated by historie, physical or pictorial evidence, if
available, rather than on conjectural designs or the avuilability of ditferent architectural
elements from other buildings or struetures Replacement of non-visible structural
elements need not mateh or duplicate the material being replaced.

4. Contemporary design of alterations is permitted provided that such
alterations do not destroy significant exterior architectural material and that such design
is compatible with the size, scale, color, material and character of the building and its
surcoundings.

5. The degree to which distinctive features need be retained may be less when
the alteration is to exterior elements not constituting a part of a principal facade or when

it is an alteration of the ground floor frontage in order to adapt the space for ground floor
uses.

6. In the case of Significant Buildings -- Category I, any additions to height of
the building (inecluding addition of mechanical equipment) shall be limited to one story
above the height of the existing roof, shall be compatible with the scale and character of
the building, and shall in no event cover more than 75% of the roof area.

7. In the case of Significant Buildings -- Category II, a new structure or
addition, including one of greater height than the existing building, may be permitted on
that portion of the lot not restricted in Appendix B even if such structure or addition will
be visible when viewing the principal facades at ground level, provided that the structure -
or addition does not affect the appearance of the retained portion as a separate structure *
when so viewing the principal facades and is compatible in form and design with the
retained portion. Alteration of the retained portion of the building is permitted as
provided in paragraphs 1 through 6 of this subsection (b). k

(e) Within Conservation Districts, all major exterior alterations, of Category V
buildings, shall be compatible in scale and design with the District as set forth in Sections §
6 and 7 of the appendix which describes the District. :

SEC. 1111.7. PERMITS FOR SIGNS.
(a) Wherever a permit for a sign is required pursuant to Article 6 of this Code, an 4
application for such permit shall be governed by the provisions of this Section in addition j
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to those of Article 6.

(b) Apart from and in addition to any grounds for approval or disapproval of the
application under Article 6, an application involving a permit for a business sign, or
general advertising sign, identifying sign, or name plate to be located on a Significant or
Contributory building or any building in a Conservation District may be disapproved, or
approved subject to conditions if the proposed location, materials, means of illumination
or method or replacement of attachment would adversely affect the special architectural,
historical or aesthetic significance of the building or the Conservation District. No
application shall be denied on the basis of the.content of the sign.

(¢) The Director of Planning shall make the determination required pursuant to
subsection (b). Any permit applicant may appeal the determination of the Director of
Planning to the City Planning Commission by filing a notice of appeal with the Secretary
of the Commission within 10 days of the determination. The City Planning Commission
shall hear the appeal and make its determination within 30 days of the filing of the notice
of appeal.

SEC. 1112. DEMOLITION OF SIGNIFICANT AND CONTRIBUTORY BUILDINGS
AND BUILDINGS IN CONSERVATION DISTRICTS. No person shall demolish or cause to
be demolished all or any part of a Significant or Contributory Building or any building in a
Conservation District without obtaining a demolition or alteration permit pursuant to the
provisions of this Article. Applications for permits to demolish Category V buildings
located outside a Conservation District may be processed without reference to.this
Article.

SEC. 1112.1. APPLICATIONS FOR A PERMIT TO DEMOLISH. Applications for a
permit to demolish any Significant or Contributory Building or any building in a
Conservation District shall ecomply with the provisions of Section 1006.1 of Article 10 of

this Code.

In addition to the contents specified for applications in Section 1006.1 of Article 10,
any application for a permit to demolish a Significant building, or a Contributory building
from which TDR have been transferred, on the grounds stated in Section 1112.7(a)(1), shall
contain the following information:

(a) For all property:

1. The amount paid for the property;

2. The date of purchase, the party from whom purchased, and a description of
the business or family relationship, if any, between the owner and the person from whom
the property was purchased;

3. The cost of any improvements since purchase by the applicant and date
incurred; .

4. The assessed value of the land, and improvements thereon, according to the
most recent assessments;

5. Real estate taxes for the previous two years;

6. Annual debt service, if any, for the previous two years;

7. All appraisals obtained within the previous five years by the owner or
applicant in connection with his or her purchase, financing or ownership of the property;

8. Any listing of the property for sale or rent, price asked and- offers received, if
any; -

9. Any consideration by the owner for profitable and adaptive uses for the
property, including renovation studies, plans, and bids, if any; and

(b) For income producing property:

1. Annual gross income from the property for the previous four years;

2. Itemized operating and maintenance expenses for the previous four years;

3. Annual cash flow for the previous four years.

Applications for the demolition of any Significant or Contributory Building shall also
contain a description of any Transterable Development Rights or the right to such, rights
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which have been transferred from the property, a statement of the quantity of such rights
and untransferred rights remaining, the amount received for rights transferred, the i

transferee, and a copy of each document effecting a transfer of such rights.

SEC. 1112.2. DISPOSITION OF APPLICATIONS TO DEMOLISH CONTRIBUTORY
BUILDINGS AND UNRATED BUILDINGS IN CONSERVATION DISTRICTS.
(a) The Zoning Administrator shall determine, within 5 days of acceptance of a

complete application, the designation of the building and, with respect to Contributory -

buildings, whether any TDR have heen transferred from the lots of such buildings.

(b) If the Zoning Administrator determines that TDR have been transferred from the
lot of a Contributory building, the application for demolition of that building shall be
reviewed and acted upon as if it applied to a Significant building.

(c) The Zoning Administrator shall approve any application for demolition of a
Contributory building in a Conservation District from which no TDR have been
transferred, or an Unrated building located in a Conservation District, if a building or site
permit has been lawfully issued for a replacement structure on the site, in compliance
with Section 1113. The Zoning Administrator shall approve an application for demolition
of a Significant building - Category Il if a building or site permit has been lawfully issued
for an alteration or replacement structure on the portion of the site which would be
affected by the demolition, in compliance with Section 1111.6(b)}(7). The Zoning
Administrator shall disapprove any application for a demolition permit where the
foregoing requiremnent has not been met; provided, however, that the Zoning
Administrator shall approve any otherwise satisfactory application for such a permit
notwithstanding the fact that no permit has been obtained for a replacement structure if
the standards of Section 1112.7 for allowing demolition of a Significant building are met.

(d) The Zoning Administrator shall approve applications to permit demolition of a
Contributory Building - Category Ul from which no TDR have been transferced ouly if a
building or site permit for a replacement building on the same site has been approved, and
it has been found, pursuant to review under the procedural provisions of Section 309, that
the proposed replacement will not adversely affect the character, scale or design qualities
of the general area in which it is located, either by reason of the quality of the proposed
design or by virtue of the relation of the replacement structure or structures to their
setting. Notwithstanding the preceding sentence, the Zoning Administrator shall approve
any such demolition permit application if the standards of Section 1112.7 for allowing
demolition of a Siguificant building are met. '

SEC. 1112.3. APPLICATIONS TO DEMOLISH SIGNIFICANT BUILDINGS OR
CONTRIBUTORY BUILDINGS FROM WHICH TIDR HAVE BEEN TRANSFERRED;
ACCEPTANCE AND NOTICE. Upon acceptance as complete of applications for a perit
to demolish any Significant building or to demolish any Contributory building from which
TDR have been transferred, the application shall be placed on the agenda of the Planuing
Commission for hearing.

SEC. 1112.4. REFERRAL TO THE LANDMARKS PRESERVATION ADVISORY
BOARD PRIOR TO HEARING; REVIEW BY THE DIRECTOR OF PLANNING. The
application for a permit to demolish a building covered by Section 1112.3 shall be referred
to the Landmarks Preservation Advisory Board and considered by said Board pursuant to
the provisions of Section 1006.4 of this Code. The Director of Planning shall prepare a
report and recommendation for the Planning Commission. If the Landmarks Board does
not act within 30 days of referral to it, the Planning Commission may proceed without a
report and recommendation from the Landmarks Board.

SEC. 1112.5. PLANNING COMMISSION HEARING AND DECISION. The application
shall be heard by the Planning Commission. Notice of the hearing shall be given in the
manner set forth in Section 309(c). In such proceedings, the applicant has the burden of

-94 -




"htS
the |

establishing that the criteria governing the approval of applications set forth in Section
1112.7 have been met.

SEC. 1112.6. DECISION OF THE PLANNING COMMISSION. The Planning
Commission may approve, disapprove or approve with conditions, the application, and
shall make findings relating its decision to the standards set forth in Section 1112.7. The
decision of the Planning Commission shall be rendered within 30 days from the date of
conclusion of the hearing.

\\

. i

SEC. 1112.7. STANDARDS FOR REVIEW OF APPLICATIONS TO DEMOLISH. The
Board of Permit Appeals, the City Planning Commission, the Director of Planning, and the
Landmarks Board shall follow the standards in this section in their review of applications
for a permit to demolish any Significant or Contmbutory building from which TDR have
been transferred.

No demolition permit may be approved unless: (1) it is determined that under the
designation, taking into accouit the,value of Transferable Development Rights and costs
of rehabilitation to meet the requmements of the Bulldmg Code or other city, state or
federal laws, the property retains no substantial remaining market value or reasonable
use; or (2) the Superintendent of the Bureau of Building Inspection or the Chief of the
Bureau of Fire Prevention and Public Safety determines, after consultation, to the extent
feasible, with the Department of City Planning, that an imminent safety hazard exists and
that demolition of the structure is the only feasible means to secure the public safety.
Costs of rehabilitation necessitated by alterations made in violation of Section 1110, by
demolition in violation of Section 1112, or by failure to maintain the property in violation
of Section 1117, may not be included in the ealeulation of rehabilitation costs under
subsection (1).

SEC. 1113. NEW AND REPLACEMENT CONSTRUCTION IN CONSERVATION
DISTRICTS. No person shall construct or cause to be constructed any new or replacement
structure or add to any existing structure in a Conservation District unless it is found that
such counstruction is compatible in secale and design with the Distriet as set forth in
Sections 6 and 7 of the Appcndix which deseribes the District. Applications for a building
or site permit to construct or add to a structure in any Conservation District shall be
reviewed pursuant to the procedures set forth in Section 309 and shall only be approved
pursuant to Section 309 if they meet the standards set forth hercin. If a building or site
permit application for construction of a building is approved pursuant to this section and
if the building is constructed in acecordance with such approval, and if the building is
located in a Conservation District for which, pursuant to Section 8 of the Appendix
establishing that district, such a transfer is permitted, the building shall be deemed a
Compatible Replacement building, and the lot on which such building is located shall be
eligible as a Preservation Lot for the transfer of TDRs.

SEC. 1114. UNLAWFUL ALTERATION OR DEMOLITION.

(a) In addition to any other penalties provided in Section 1119 or elsewhere,
alteration or demolition of a Significant or Contributory building or any building within a
Conservation District in violation of the provisions of this Article shall eliminate the
eligibility of the building's lot as a Preservation Lot, and such lot, if it is the site of an
unlawfully demolished Significant building, or Contributory Building from which TDR have
been transferred, may not be developed in excess of the floor area ratio of the demolished
building for a period of 20 years from the unlawful demolition. No department shall
approve or issue a permit that would authorize construction of a structure contrary to the
provisions of this section.

(b) A property owner may be relieved of the penalties provided in Subscetion (a) if:
(1) as to an unlawful alteration or demnolition, the owner can demonstrate to the Zoning
Administrator that the violation did not constitute a major alteration as defined in
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Section 1111.1; or (2) as to an unlawful alteration, the owmer restores the original °
distinguishing qualities and character of the building destroyed or altered, including’:
exterior character-defining spaces, materials, features, finishes, exterior walls ad
exterior ornamentation. A property owner who wishes to effect a restoration pursuant to -
subsection (b)}2) shall, in connection with the filing of a building or site permit
application, seek approval of the proposed restoration by reference to the provisions of
this section. If the application is approved and it is determined that the proposed work
will effect adequate restoration, the City Planning Commission shall so find. Upon such
approval, and the completion of such work, the lot shall again become an eligible
Preservation Lot and the limitation on floor area ratio set forth in subsection (a) shall not
thereafter apply. The City Planning Commission may not approve the restoration unless
it first finds that the restoration can be done with a substantial degree of success. The
determination under this Subsection (b)(2) is a final administrative decision.

SEC. 1115. CONFORMITY WITH OTHER CITY PERMIT PROCESSES. Except where
explicitly so stated, nothing in this Article stall be construed as relieving any person from
other applicable permit requirements. The following requirements are intended to insure
conformity between existing City permit processes and the provisions of this Article:

(a) Upon the designation of a building as a Significant or Contributory Building, or
upon the designation of the Conservation District, the Zoning Administrator shall inform
the Central Permit Bureau of said designation or, in the case of a Conservation District,
of the boundaries of said District and a complete list of all the buildings within said
District and their designations. The Central Permit Bureau shall maintain a current
record of such Buildings and Conservation Districts.

() Upon receipt of any application for a building permit, demolition permit, site
permit, alteration perwit, or any other permit relating to a Significant or Contributory
Building or a building within a designated Conservation District, the Central Permit
Bureau shall forward such application to the Department of City Planning, except as
provided in Section 1111, If the Zoning Adntinistrator determines that the application is
subject to provisious of this Article, processing shall proceed under the provisions of this
Article. The Central Permit Bureau shall not issue any permit for econstruction,
alteration, removal or demolition of any structure, or for any work involving a Significant
or Contributory building or a building within a Conservation District unless either the
Zoning Administrator has determined that such application is exempt from the provisions
of this Article, or processing under this Article is complete and necessary approvals under
this Article have been obtained. The issuance of any permit by a City department or
agency that is inconsistent with any provision of this Article mav be revoked by the
Superintendent of the Bureau of Building Inspection pursuant to Section 303(e) of the San
Francisco Building Code.

(e) No abatement proceedings or enforcement proceedings shall be undertaken by any
department of the City for a Significant or Contributory building or a building within a
Conservation District without, to the extent feasible, prior notification of the
Department of City Planning. Such proceedings shall comply with the provisions of this
Article where feasible.

SEC. 1116. UNSAFE OR DANGEROUS CONDITIONS. Where the Superintendent of
the Bureau of Building Inspection or the Chief of the Bureau of Fire Prevention and Public
Safety determines that a condition on or within a Significant or Contributory building is
unsafe or dangerous and determines further that repair or other work rather than
demolition will not threaten the public safety, said official shall, after consulting with the
Department of City Planning, to the extent feasible, determine the measures of repair or
other work necessary to correct the condition in a manner which, insofar as it does not
conflict with state or local requirements, is consistent with the purposes and standards set
forth in this Article.
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SEC. 1117. MAINTENANCE REQUIREMENTS AND ENFORCEMENT THEREOF.

(a) Maintenance. The owner, lessee, or other person in actual charge of a
Significant or Contributory building shall comply with all applicable codes, laws and
regulations governing the maintenance of property. It is the intent of this section to
preserve from deliberate or inadvertent neglect the exterior features of buildings
designated Significant or Contributory, and the interior portions thereof when such
maintenance is necessary to prevent deterioration and decay of the exterior. All such
buildings shall be preserved against such decay and deterioration and free from structural
defects through prompt corrections of any of the following defects:

1. Facades which may fall and injure members of the public or property.

2. Deteriorated or inadequate foundation, defective or deteriorated flooring
or floor supports, deteriorated walls or other vertical structural supports.

3. Members of ceilings, roofs, ceiling and roof supports or other horizontal
members which sag, split or buckle due to defective material or deterioration.

4. Deteriorated or ineffective waterproofing of exterior walls, roofs,
foundations or floors, including broken windows or doors.

: 5. Defective or insufficient weather protection for exterior wall covering,

including lack of paint or weathering due to lack of paint or other protective covering.

6. Any fault or defect in the building which renders it not properly watertight
or structurally unsafe.

(b) Enforcement Procedures. The procedures set forth in Building Code Section 203
governing nnsafe bhuildings or property shall be applicable to any violations of this Section.

SEC. 1118. FILING FEES AND PROVISIONS FOR EXEMPTION. Fees under this
section shall he colleeted by the Centeual Permit Bureau as follows:

(a) For each application for designation or ehange of designation of a Significant or
Contributory building, the fee shall be $500.

(b) For each application for designation or change of houndary of a Conservation
District, the fee shall be $500.

(¢) An application for a perwit for alteration of a Significant or Contributory
building or building within a designated Conservation District which the Zoning
Administrator has deemed minor as provided in Section 1111 or 1111.1 shall have no fee in
addition to other fees which may be applicable.

(d) An application for a permit for alteration not deemed minor, as described in
subsection (¢) ahove, shall be $100. This fee shall be in addition to any fee otherwise
required for permits to alter or demolish; provided, however, that if the permit is for
alteration of a Contributory Building located outside a Conservation District from which
no TDR have been transferred, and the applicant elects to proceed without issuance of a
permit pursuant to sections 1111 - 111.6, the fee shall be $25.00.

(e) An application for a permit to demolish a Significant or Contributory building
shall be $500. This fee shall be in addition to any fee otherwise required for permits to
alter or demolish. However, no fee in addition to that otherwise required for a demolition
permit shall be charged for an application to demolish a Contributory building located
outside a Conservation District from which no TDR have been transferred or a Category V
building in a Conservation District from which no TDR have been transferred.

(f) For each application for a Statement of Eligibility, execution of a Certificate of
Transfer, and Certification of Transfer of TDR pursuant to Section 128, the fee shall be
$200.

(g) For each application for a certification of transfer of TDR, the fee shall be $200.

(h) For each permit application subject to Section 309 reviev, the fee shall be the
same as an application for a conditional use permit.

(i) Exemption. Any organizations exempt from federal income taxes under Internal
Revenue Code Section d0L{c)(3) shall b exempt from paying the fees specified in this
section.
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Effective Date: 6/30/87 "~ ADMINISTRATION - Special Permit
74-79 .

Transfer of Development Rights from Landmark

Sites

In all districts except R1, R2,R3, R4, or R5 Districts or Cl
or C2 Districts mappced within such districts, for new
developments or enlargements, the City Planning Com-
mission may permit developmentrights to be transferred
to adjacentlots from lots occupied by land mark buildings
orother structures, may permit the maximum permitted
Sloor area on such adjacent lot to be increased on the
basis of such transfer of development rights, may
permit, in the case of residential developments or
enlargements, the minimuin required open space or the
minimum lot area per 1oom to be reduced on the basis of
such transfer of development rights, may permit var-
iations in the front height and setback regulations and
the regulations governing the size of required loading
berths, and minor variations in plaza, arcade and yard
regulations, for the purpose of providing a harmonious
architectural relationship between the development or
enlargement and the landmark butlding or other
structure. : )

Where a zoning lot occupied by a landmark building or
other structure is located in a Residence District, the
Commission may modify the applicable regulation of
primary business entrances, show windows, signs and
entrances and exits to accessory off-strect loading
berths on the “adjacent lot” in a Commerctal District
provided that such modifications will not adversely
affect the harmonious rclationship between the butlding
on the “adjacent lot” and landmark building or other
structure.

For the purposes of this Scction, the term “adjacent lot”
shall mean alot which is contiguous to the lot occupied
by the landmark building or other structure or one
which is across a street and opposite to the lot occupied
by the landmark building or other structure or, in the
case of a corner lot, one which fronts on the same street &'
intersection as thelot occupied by thelandmark building

or other structure. It shall also mean in the case of lots

located in C5-3, C5-5, C6-6, C6-7 or C6-9 Districts a lot

contiguous or one which is across a street and opposite

to another lot or lots which except for the intervention

of streets or street intersections form a scries extending

to the lot occupied by the landmark building or other

structure. All such lots shall be in the same ownership

(fee ownership or ownership as defined under zoning lot

in Section 12-10).

A “landmark building or other structure” shall include
any structure designated as a landmark by the Land-
marks Preservation Commission and the Board of Esti-
mate pursuant to Chapter 8-A of the New York City
Charter and Chapter 8-A of the New York City Admin—
istrative Code, but shall not include those portions of
zoning lots used for cemetery purposes, statues,
monuments and bridges. No transfer of development
rights is permitted pursuant to this Section from those
portions of zoning lots used for cemetery purposes, any
structures within historic districts, statues, monuments
or bridges.

The grant of any special permit authorizing the transfer

and use of such development rights shall be in accord- ~
ance with all the regulations sct forth in Sections 74-791

(Requirementsfor application), 74-792 (Conditions and

limitations), and 74-793 (Transfer instruments and

‘notice of restrictions).

Italicized words are defined in Section 12-10.
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74-69
Seaplane Bases

In all districts, the City Planning Commission may
permit seaplane bases provided that the following
findings are made:

(a) That such use and the take-off and landing

operations it serves are so located as not to im-

pair the essential character or future use or de-
velopment of the surrounding area.,

(b) That such use is so located as to draw a
minimum of vehicular traffic to and through local
- streets in residential areas.

The City Planning Commission shall refer the appli-
cation to the Federal Aviation Agency for the report
of such agency as to whether the seaplane base is
either an integral part of, or will not interfere with,
the general plan of airports for New York City and
the surrounding mnietropolitan region.

The City Planning Commicsion may prescribe ap-
propriate additional conditions and safeguards to
minimize adverse effects on the character of the
surrounding area.

The City Planning Commission shall require the
provision of adequate accessory off-street parking
spaces necessary to prevent the creation of traffic
congestion caused by the curb parking of vehicles
- generated by such use and shall determine the re-
quired spaces in accordance with the purposes es-
tablished in this resolution,

74-70 NON-PROFIT HOSPITAL
STAFF DWELLINGS

In all Residence Districts, or in C1, C2, C3, C4, C5,
Cé, or C7 Districts, the City Planning Commission
may permit non-profit hospital staff dwellings lo-
cated on a zoning lot, no portion of which is located
more than 1,500 feet from the non-profit or voluntary
hospital and related facilities, provided that the fol-
lowing findings are made:

Special Permits

(a) That the bulk of such non-profit hospital staff
dwelling and the density of population housed on
the site will not impair the essential character
or the future use or development of the surround-
ing area.

(b) The the number of accessory off-street park-
ing spaces provided for such use will be sufficient
to prevent undue congestion of streets by such
use.

The City Planning Commission may prescr‘ibe ap-
propriate conditions and safeguards to minimize aAd-
verse effects on the character of the surrounding
area,

74-71
Landmark Preservation

74-711
Landmark preservation in all districts

In all districts, upon application of the Landmarks
Preservation Commission, the City Planning Com-
mission may permit modification of the use and bulk
regulations, exceptfloorarea ratio regulations, appli-
cable to zoning lots with existing buildings provided
that the following findings are made:

(a) That the said zoning lot contains a landmark
designated by the Landmarks Preservation Com-
mission, or that said zoning lot¢ lies within a His-
toric District designated by the landmarks Preser-
vation Commission; and

(b} That a progra;n, has been established for con-
tinuing maintenalice that will result in the pres-
ervation of the subject building or buildings; and

(c) That such bulk modifications relate har-
moniously to all structures or open space in. the
vicinity in terms of scale, location and access to light
and air in the area, as determined by the City
Planning Commission.

(Continued next page)
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Italicized words are defined in Section 12-10,
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74-711 (continued)

(d) That the modification of use regulations will
have minimal adverse effects on the conforming
uses in the surrounding area.

Before applying to the City Planning Commission
for such modification of bulk and use regulations,
the Landmarks Preservation Commission shall obtain
a report from the Department of Buildings and the
Fire Department.

For such existing buildings or portion thereof being
converted to residential use, the City Planning Com-
mission shall make the following findings: .

(l) that the gross residential floor area per room
shallbe atleast equa.l to the requirement set forth

herein: .

Total Existing Required Gross

FAR Floor Area Per Room (S.F.)

below 3.4 215
t+ between 3.4 and 7.5 240

above 7.5 300

t+ However, for such buildings in zoning districts
requiring mandatory compliance with the Quality
Housing Program the average net square feet of a
dwelling unit or rooming unit as defined in
Section 28-02 (Definitions) shall not be less than
as set forth in Section 28-21 (Size of Dwelling
Units).

(2) that for buildings with a total existing FAR
above 7.5, there shall be at least 12 square feet of
social or recreational space for each residential
room except where the Landmarks Preservation
Commission certifies that the provision of such
space will adversely affect the landmark.

(3) that the gross floor area of any mezzanine
constructed within a dwelling unit shall not exceed
33Ys percent of the floor area contained within the
residential unit. The floor area of such mezzanine
shall not be included in gross residential floor
area for purposes of determining the minimum
required number of residential rooms stated in (1)
above.

(4) that the design of building interiors will result
in interior useable space of high quality and
amenity in terms of such elements as dwelling size,
privacy, ventilation and storage facilities.

When such conversions involve the relocation of non-
residential tenants the Commission shall require
the payment of a conversion contribution in accord-
ance with the provisions of Section 15-50 through
Section 15-58.

The City Planning Commission may prescribe ap-
propriate additional conditions and safeguards which
will enhance the character of the development of
said zoning lot.

T4-712

Developments or enlargements on landmark
sites in certain districts

The provisions of this Section shall be applicable
in C5-3, C5-5, C6-G, or C6-7 districts located within
the area bounded by 59th Street, Lexington Ave-
nue, 40th Street and Eighth Avenue in the bor-
ough of Manhattan, for developments or enlarge-
ments on zoning lots having a lot area of at least
40,000 square feet, which contain individually des-
ignated landmarks, which have an existing pedes-
trian open area of at least 4,000 square feet aggre-
gated in a single location and which were in single
ownership on or before July 1, 1976.

Tke City Planning Commission may, upon appli-
cation, permit a modification of the floor area ratio,
height and setback, yards, courts, building spacing
and or accessory off-street parking regulations
applicable to a development or enlargement on a
zoning lot containing an individually designated
landmark for which either a certificate of no effect
on protected architectural features or a certificate
of appropriateness has been issued by the Land-

Italicized words are defined in Section 12-10.
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marks Preservatio Commission specifically cov-
ering such development or enlargement, Such de-
velopment or enlargement when completed may be
located adjacent to but not over a landmark. For
the purposes of this Section, whether the proposed

~developnient or enlargement is-to be “adjacent to

but not over” shall be determined by the Land-
marks Preservation Commission in its certificate
of no effect on protected architectural features or
its certificate of appropriateness. A copy of a re-
quest filed by the applicant with the Landmarks
Preservation Commission for such certification
shall be concurrently filed with the City Planning
‘Commission in the event such development or en-
largement does not-comply with the applicable dis-
trict regulations. Filing of such request with the
City Planning Commission shall be a precondition
to subsequent filing pursuant to this Section 74-
T12.

For such developments or enlargements, the allow-
able floar area ratio of a zoning lot may be in-
creased from 15.00 to a maximum of 18.00; pro-
vided that the findings set forth hereinafter are
satisfied. No floor area bonus provisions other than
those set forth herein sha]l be applicable to the
zoning lot,

In the case of a development or enlargement con-
taining residential uses, the maximum floor area
ratio for the residential portion shall not exceed
12.00 and the lot area per room requirements of
Sections 23-20 and 35-40 shall not apply. In lieu
thereof, there shall be no more than one room for
every 300 square feet of gross rgsidential floor
areaq.

As a condition for granting a special permit for
such development or enlargement, and in deter-
mining the extent of the increase in floor area ra-
tio the City Planning Commission shall make the
following findings:

(a) That there is a harmonious relationship
-among the subject landmark, all other struc-
tures or open space in the vicinity and the new
development or enlargement in terms of scale,
bulk and location as determined by the City
Planning Commission. :
(b) That a program for continuing mainte-
nance of the landmark site, including the land-
mark building and any designated interior k~s
been developed and approved by the Landmarks
Preservation Commission and approved by the
City Planning Commission. Such program shall
include, among other things, protective mea-
sures during the construction period and pres-
ervation measures thereafter; for example, per-
formance standard surety requirements.

(c) That where any modifications are authorized
in height and setback, yard, court, or building
spacing regulations for any new development or
enlargement on the zoning lot any disadvantages
to the surroundmg area caused by reduced access
of light and air will be more than offset by the
advantages of the landmark’s preservation to the
local community and the City as a whole.

(d) That the modification of accessory off-
street parking requirements on the zoning lot
is necessary to minimize vehicular and pedes-
trian congestion on surrounding streets.

{e) That the development provides adequate
access and egress including through block pe-
destrian circulation when deemed necessary by
the City Planning Commission to minimize con-
gestion on surrounding streets.

(Continued next page)
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74-_7.12__ (Continued)

The City Planning Commission shail prescribe ad-

ditional conditions and safeguards as it deems ap-
propriate. In this connection, among other ‘condi-
tions, the City Planning Commission shall require:
(i) a report from the Landmarks Preservation
Commission identifying historically or archi-
tecturally significant spaces within the land-
mark which should be preserved. Where such
interior spaces are identified to be preserved
upon the completion of the development or en-
largement the ‘Landmarks Preservation Com-
“mission may develop a program for the con-
tinuing maintenance of such interior spaces,
and such program shall be approved by the
Landmarks Preservation Commission and the
City Planning Commission; and :
(ii) public accessibility to-all or a portion of

the landmark pursuant.to a reasonable plan. ,

The City Planning Commission may also prohibit
certain uses of any historically or architecturally
significant spaces identified by the Landmarks
Preservation Commission. .

When the owner of a zoning lot containing a land-
mark building is subject to certain private restric-
tions or limitations, a copy of all such restrictions
and limitations imposed on the real property shall
be filed with the City Planning Comraission and
the Landmarks Preservation Commission.

74-72

-~ Bulk Modification

74-721

Height and Setback and Yard Regulations

A. In C4-7, C5-2, C5-3, C5-4, C6-1A, 06-4,é§5-5,
C6-6, C6-7 or M1-6 Districts the City Planning €om-
mission may permit modification of the height and
setback regulations including tower coverage con-
trols for developments or enlargements located on a
zoning lot having a minimum area of 40,000 square
feet or occupying an entire block. For such develop-
ments or enlargements the Commission may modify
the minimum required distance between a new build-

ing and an existing building as set forth in Section
- 23-70 (Minimum Required Distance Between Two or

More Buildings on a Single Zoning Lot) provided
that the following findings are met:
a) The minimum distance provided between a
new building and an existing building is 60 feet;
) “L, + Ly" asdefined in Section 23-70 (Minimum
Required Distance Between Two or More Build-

‘ingsona Smgle Zoning Lot) is not more than 150

feet; and

c) The relationship of the sald building permits
the best site planning and distribution of open
area possible on the zoning lot.

ADMINISTRATION ,' :. Special Permits’

t  For developments or enlargements on zoning lots oc-

cupying an entire block and located in a C6-4 district
with a basic commercial floor area ratio of 10, the
-Commission may also modify the supplementary use
. regulations of Section 32-422 (Locations of floors oc-
cupied by non-residential uses) provided the follow-
ing findings are made: .

" a) that the non-residential uses are located in a
portion of a mixed building which has separate
access to the street with no openings of any kind
to the residential portion of the building at any
story; and.

_ b) that the non-residential uses are not located
"above the lowest story containing dwelling units
unless the residential and non-residential por-
tions are separated in accordance with the provi-
sions of Section 23-82 (Building Walls Regulated
by Minimum Spacing Formula).

Where such zoning lot is located within the Special
South Street Seaport District, (Article VIII, Chapter
8), on application the City Planning Commission may
permit modification of height and setback regula-
tions and an increase in tower coverage beyond that
allowed by Section 88-06 where the development satis-
fies either of the following conditior *.

(1)'’hat the developer obtains negative easements
limiting the height of future development to 85
feet or less on any adjoining zoning lot(s) which
are contiguous or would be contiguous to said
zoning lot but for the separation by a street or
street intersection, and such easements are record-
ed against such adjoining zoning lots by deed or
written instrument. The Commission shall con-
-sider the aggregated areas of said zoning lot and
the adjoining lots subject to such negative ease-
ments and the extent to which they achieve future
assurance of light and air comparable to the stan-
dards of the Seaport and Manhattan Landing Dis-
tricts in determining the maximum permitted cov-
erage. In no event shall such coverage exceed 80
percent of the zoning lot on which the develop-
ment will be located; or

(2) That coverage on a receiving lot may be in-
creased above 55 percent, but in no event to more
than 80 percent, where additional development
rights are purchased and converted to coverage
according to the formula set forth in Section 88-06.

Prior to the Commission’s public hearing on such de-
velopment, the applicant shall indicate to the Commis-
sion its final decision as to the option chosen.

As a condition for the special permit, the Commission
shall make the following findings:

(a) That such special permit will aid in achieving the
general purposes and intent of the Special District(s)
in which the development is located.

(b) That the modification of height and setback will
provide a better distribution of bulk on the zoning
lot.

(¢) That the distribution of bulk and the development
permits adequate access of light and air to surround-
ing streets and properties.

(Continued next page)
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CHICAGO

Discussion with Joan Pomeranc,
Chicago Landmarks Commission staff, 312-744-3200

Chicago discussed TDRs in 1960s as part of the Chicago Plan (by John
Costonis), but currently development rights can only be transfered within a
single or adjacent parcel under a P.U.D., but not to other parcels (not
"across the street"). Joan characterized Chicago as of the "let's make a
deal" mentality, not particularly forward thinking.

see:
Space Adrift by John Costonis, 1974...
and a more recent book by Costonis (uncertain of title)

NEW YORK

Richard Moses, .
New York City Landmarks Preservation Commission staff, 212-553-1100

Will send a copy of the sections of NY's zoning ordinance related to TDRs; he
must check with their legal dept before sending to get current version.
Expects to mail on Thursday 7/11.

SAN FRANCISCO

Grant DeHart
Maryland Environmental Trust, 301-974-5350

Will send copy of SF ordinance, but states that one really needs to have more
information about the entire San Francisco Plan; suggests a discussion of the
specifics is in order.
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fon, the Conservancy has been posting TI_DC prices, which
h.“.(‘. \!l'.lk!l]\' du’]incd to the current S]D,OOO leve].

Measured by the criteria set out in Chapter 1, Santa
\Momets TDR program has been successful. However, the
tuture of the program is uncertain, and it may soon end.
Los Angeles County is nearing completion of its local
coastal plan for the Malibu Santa Monica Mountain area
and will soon reclaim permit authority from the commis-
<jon. The county has opposed the TDC program, taking
the position that many of the lots would never be devel-
oped due to slope, lack of roads, and zoning standards.
The county argues that development permits would be
awarded only to sites that are actually developable. In the
meantime, uncertainty over the future of the program has
softened the market for TDCs, inasmuch as many devel-
opers are expecting county zoning to permit higher as-
of-right densities in the marine terrace.

NEW YORK CITY

For decades, developers in New York City have made
use of air rights to construct buildings exceeding standard
zoning density, but it was not until 1968 that a TDR pro-
gram was developed specifically for landmark buildings.
New York's TDR program was the first in the country and
continues to be one of the most successful.

In New York, there are two ways that a developer can
obtain additional density for skyscraper construction. The
most frequent form of air rights transfer is through the
zoning-lot merger. A city block is the limit of a zoning
lot. Individual parcels on the block may be “merged” into
a single zoning lot by a declaration of single-lot status
filed by parties with interest in the adjacent parcels on
the block. Structures with unused floor area ratio (FAR)
may use these “as-of-right” zoning-lot mergers to trans-
fer unused FAR to vacant parcels in the same block for
new development.

In 1968, New York City amended its zoning ordinance
to permit a TDR from locally designated landmark build-
ings to “adjacent” lots on the same block, across the street,
or diagonally across an intersection. Development rights
in New York City are simply calculated on the basis of
a one-to-one transfer of unused FAR from the landmark
to the receiving site. A year later the city planning com-
mission redefined “adjacent sites,” permitting a transfer
of rights from landmarks to any lot in a chain of adja-
cent common ownership, provided that the first link in
the chain is contiguous to or across the street from the
landmark property. Lawyers for Penn Central Transpor-
tation Co., owners of the landmark Grand Central Ter-
minal, have recently argued that control of the under-
ground railroad right-of-way between two sites meets the
requirement of a chain of common ownership. The adja-
cent lot provision of the TDR mechanism was also
amended to assist with preservation in the South Street
Seaport District.

The TDR program for landmarks was designed both to
ensure preservation of the sending site and quality devel-
opment on the receiving site. An application to use TDRs
must be submitted to the city planning commission. Site
plans of the sending and the receiving site, as well as a plan
for preserving and maintaining the landmark building, are
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reviewed by the commission. The estimated costs of main-
taining the landmark are evaluated by the city when it
reviews the price of the development rights to be trans-
ferred, and the commission has the legal authority to reject
the transfer if the proposed price is insufficient to main-
tain the landmark. The owners of landmark properties
from which development rights have been severed are then
required to donate a preservation and conservation ease-
ment to a qualified organization to ensure compliance with
the preservation and maintenance agreement.

While landmark property owners may ultimately trans-
fer all unused FAR, the floor area of the proposed build-
ing to be constructed on the receiving lot cannot be more
than 20 percent greater than the amount the receiving lot
was entitled to prior to the transfer. In its review of the
proposed transfer, the planning commission assesses not
only the benefits that will accrue to the landmark, but
also the impact of the proposed project on its neighbors.
Potential ill effects of overbuilding on the receiving site
and design compatibility with neighboring properties are
also reviewed.

New York City's TDR program has been among the
most active of any in the country, yet during the 18 years
that the TDR mechanism has been in effect, there have
been only a dozen transfers from the nearly 700 landmark
structures in New York City. The reason is simple: devel-
opers have easier and therefore more attractive ways to
gain density. The first choice of developers in the market
for additional density is the zoning-lot merger, which is
as-of-right and is not subject to a process of review and
approval. If a developer cannot achieve density through
zoning-lot merger, a change in zoning to a higher density
€lassification may be sought. Only after these options
have been exhausted does a developer typically seek TDRs
from landmark properties and submit to the strenuous
planning review involved in TDR approvals.

In New York, the TDR mechanism has been limited to
individual landmarks and has not been extended to prop-
erties within designated historic districts. The New York
City Landmarks Preservation Commission fears that the
fragile character and scale of historic districts are ill-suited
to receiving additional density. Extension of the TDR con-
cept to historic districts would create an even more seri-
ous oversupply of TDRs in a market with a very low
demand, driving down the price of the TDRs and mak-
ing the concept less effective as a historic preservation
mechanism. Even without including historic districts, the
Landmarks Preservation Commission estimates there is
a current supply of 20 million square feet of potential
development rights from already designated landmarks.

The TDR mechanism has been extended to one historic
district in New York, the South Street Seaport area.
Through a special zoning amendment. the city designated
both a preservation area and a redevelopment area con-
sisting of a number of parking lots within an eight-block
radius. Unused development rights could be shifted from
the preservation area to the area designated for new devel-
opment. A consortium of financial institutions agreed to
accept development rights in exchange for writing off
delinquent mortgages, enabling the owners of buildings
in the Seaport District to qualify for loans to renovate their




propertics. The commercial banks were permitted to hold

the development rights in a TDR “bank” and to sell the-

rights for new construction. The TDR mechanism was the
catalvst for reinvestment in the historic buildings of the
South Street Seaport area, now a major tourism genera-
tor, and stimulated new office development in the area
of the district that was able to support additional den-
sity. Several major office buildings have been constructed
with TDRs from the bank.

DENVER .

Late in 1979, planned construction of downtown Den-
ver's Sixteenth Street Mall and a proposal to create a new
National Register of Historic Places historic district that
would include Sixteenth Street buildings prompted a joint
public/private exploration of options for integrating new
development with the historic fabric of Sixteenth Street.
What eventually emerged from the process of discussion
was a TDR ordinance adopted in January 1982.

The adoption of Denvers TDR ordinance was not
accompanied by either downzoning or the historic district
and landmark designation discussed in 1979. A TDR is
strictly voluntary. In Denver, many downtown property
interests and politicians oppose strong protection for desig-
nated historic buildings, and owner consent to designation
is almost always sought. In the absence of strict regulation,
the TDR option offers an economic incentive to landmark
designation and rehabilitation of historic structures.

Unlike most TDR ordinances, which are typically devel-
oped by local government staff, Denver’s ordinance was
planned and drafted by a committee representing Down-
town Denver, Inc., Historic Denver, Inc., the Denver Land-
mark Commission, and the Colorado Historical Society,
as well as other community and development interests.
After three months of work, the committee had an ordi-
nance and then promoted and sold the ordinance to city
government, the public, and Denver's City Council, where
it passed unanimously. The resulting ordinance established
Denver’s B-5 TDR district, which includes an approxi-
mately 40-block area of Denver's downtown.

Soon after the ordinance was passed, the Denver Part-
nership (a not-for-profit advocacy organization for down-
town business and development) established a second com-
mittee to propose zoning changes for the warehouse district
located on the western edge of downtown to protect the his-
toric character of the warehouse buildings and to encour-
age housing development. Again, included on the commit-
tee were representatives of the preservation community, the
city, private developers, property owners, an attorney, and
members who had expertise in real estate, appraisal, archi-
tecture, and banking. One result of the committee’s work
was an extension of the TDR tool to the warehouse district
through creation of the B-7 TDR district.

The B-5 and B-7 ordinances share the following pro-
visions.

® Only landmark buildings individually designated by
the Denver Landmark Commission are qualified
sending sites.

* Before it is eligible to sell development rights, the
sending building must be rehabilitated to the stan-

dards of the Denver Landmarks Commission.
* Transfers may occur only within each zone.

* The TDR amount that can be transferred from a site
is calculated by deducting the density of the land-
mark from the base FAR allowed.

* The receiving site cannot increase its density more
than 2.5:1 FAR beyond the base zoning.

* In order to limit the burden of paperwork on the city,
the landmark structure can make no more than four
transfers.

* Once density is transferred, future development on
the sending site is permanently reduced by the num-
ber of TDRs sold. In the event the building is de-
stroyed by fire or other casualty, the FAR of any new
project would be limited to the density allowance after
the transfer. There is no requirement to impose an
easement on the sending site ensuring the preserva-
tion of the historic building. The committee that
drafted the ordinance felt that such a provision would
be politically unacceptable and might threaten poten-
tial income tax benefits to donors of preservation
easements.

In the B-7 warehouse district, an additional incentive
encouraged residential development. Owners of historic
structures may sell one square foot of density for each
square foot of housing included in the landmark build-
ing as well as unused FAR.

The TDR ordinance—if used widely—could lower the
overall density of the B-5 TDR district. The maximum
density with all allowable zoning bonuses in a B-5 dis-
trict is an 18:1 FAR; however, TDRs from sending sites
are calculated based upon an assumed maximum 10:1 to
12:1 FAR. Potential density of the B-7 TDR district, how-
ever, increased with adoption of the ordinance because
of the option to transfer additional density from areas of
buildings developed as residential space.

In the 40-block B-S Central Business District TDR area,
there is an inventory of approximately 2.7 million square
feet of density that can be transferred from already desig-
nated landmarks and, according to a study done by Shlaes
and Co., a potential of 13 million square feet of density
shift if buildings identified as potential landmarks by the
Denver Planning Department are also counted. In the
23-block B-7 TDR district, about 1.6 million square feet
of density shift is available from existing and potential
landmarks.

In the four years since Denver’s ordinance was enacted,
there has been only one transfer. The Denver Athletic
Club, located in the B-S TDR district, transferred 60,000
square feet of density at a price of about $15 per square
foot to a site five blocks away. But despite the lack of
transfers, the creation of TDRs has given owners of other
landmark properties options they did not have before,
The owners of two properties used their TDRs as collateral
for rehabilitation construction loans.

Two factors in the Denver real estate market have sup-
pressed an active trade in TDRs. First, with the success-
ful completion of the Tabor Center, downtown Denver
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hus aerenpthened as a retail loaation, creating new demand
tor retad shopping. Furthermore, new retail .C(.)mplexe.s
can be bult to a protitable size without acquiring addi-
tional deasity trom landmark buildings. Second, Denver
has bevn experiencing unprecedented ottice vacancy lev?ls,
and new ottice towers that might benefit from the availa-
tulits of additional density will remain on the drawing
poards until the office space surplus has been absorbed.
U ntil this situation improves, it will be difficult to assess
the success of Denver's TDR program.

Despite Denver's currently inactive TDR market, the
program has had some important accomplishments. The
use of TDRs as collateral saved the Navarre Building, a
landmark that was endangered at the time Denver was
drafting its TDR ordinance. The TDR incentive has also
induced some downtown property owners to seek or at
least consent to landmark designation and has been a fac-
tor in decisions to undertake rehabilitation projects.

SEATTLE

In 1985 Seattle adopted a new downtown plan with
four significant TDR components. The objectives of the
TDR scheme for downtown Seattle are to retain and
rehabilitate low-income housing in the downtown; to pre-
serve Seattle landmarks; to encourage compatible in-fill
development in historic districts; and to retain varied
building scale in high-density office areas. Adoption of
the TDR program was accompanied by downzoning and
limitations on density in the office and retail core.

Under the new plan, a base FAR of 10 is permitted in
the office core, and, with a series of bonuses, an FAR of
20 may be achieved. A developer may increase density
from an FAR of 10 to 13 through “general” bonuses such
as the provision of day care, parks, sculptured building
tops, or retail atriums, or from the transfer of unused
development rights from designated Seattle landmarks.
Floor area ratio may be increased from 13 to 15 with a
combination of general bonuses, affordable housing
bonuses, and TDRs from low-income housing or land-
marks. Finally, an increase in density from 15 to 20 FAR
may be achieved only through the low-income housing
TDR or through bonuses involving construction of low-
and moderate-income housing, rehabilitation of vacant
residential buildings, or density bonuses for the provision
of low-income housing. :

Unused development rights may be transferred from
designated Seattle landmarks located within office, retail,
or mixed commercial districts in the downtown core.
Within retail districts, development rights may be received
only from a site located on the same block. There are also
limitations placed on sending sites. Sending sites in office
districts may transfer only the difference between the base
FAR and the FAR of the existing structure. In retail, mixed-
use, and residential districts, transfers are generally limited
to the difference between the FAR of the landmark struc-
ture and an FAR of 6.0.

The Seattle Department of Community Development
has established guidelines for a transfer from landmark
structures. Proposed development projects using TDRs
from a landmark building require certificates of approval
from the Seattle Landmark Preservation Board. A con-
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dition of approval for the development rights transfer is
the restoration and adoption of a plan for long-term
preservation of the landmark structure. When the receiv-
ing lot owner applies for development project review, a
schematic drawing showing the proposed rehabilitation
of the landmark building must be included in the appli-
cation. The owner of the sending lot also must apply for
a certificate of approval for the proposed rehabilitation
or restoration. The review and approval process includes
safeguards to ensure that funds from the sale of TDRs are
available for the restoration of the landmark and that the
rehabilitation is completed. For example, a certificate of
occupancy for the new building on the receiving site will
not be issued until the landmark building is rehabilitated,
and the funds from a sale of TDRs necessary to rehabili-
tate the landmark are placed in a department of com-
munity development escrow account. If the landmark
does not need rehabilitation, or has already been rehabili-
tated and certified by the National Park Service for the
investment tax credit on rehabilitation of a certified his-
toric structure, the proceeds from the sale of the devel-
opment rights are not regulated by the city.

The owners of the sending and the receiving sites must
file a TDR agreement with the city to certify that the
owner of the receiving lot will complete the rehabilita-
tion of the landmark and that the owner of the landmark
agrees to preserve the structure for the life of the new
development on the receiving site. The TDR agreement
is enforced through a protective covenant or preservation
and conservation easement.

Although this program was implemented in 1985, no
transfers from landmark buildings have yet been made.
On the other hand, a number of transfers from low-
income housing have occurred. This is partly a conse-
quence of program design. General bonuses can be used
to achieve 13 FAR. And housing bonuses can be used to
achieve an increase from 13 to 20 FAR without complicat-
ing the process by negotiating a landmark TDR purchase
and submitting to review and agreements that delay and
add expense to the development process.

The design of the program implements one goal of the
downtown plan, which is to encourage the retention of
low-income housing opportunities downtown. Downtown
Seattle has lost some of its low-income housing stock
through gentrification, but the city estimates that 7,311
low-income housing units are still available downtown.
None of the low-income housing is built to the full FAR,
and unused density from low-income downtown hous-
ing sites may be transferred to other downtown sites.
When such a transfer occurs, the building sending TDRs
must be brought into compliance with housing and build-
ing codes. The city also requires that the greater of 50
percent of the total floor area or the floor area in use for
low-income housing be retained as low-income housing
for at least 20 years.

Apparently, low-income housing groups have been
competing to sell their development rights, depressing the
price well below the projected price. Planners calculated
that developers could pay up to $25 per square foot for
additional density; however, TDRs from low-income
housing have been selling for only $9 per square foot. As
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the price has decreased. the city has seen more develop-
ment proposdls using this density option. This has caused
<ome concern that low-income TDRs are being sold too
cheaply to ensure the preservation and production of
enough tow-income housing units to tultill the city’s plan-
miny voals. The city mayv be forced to intervene in the low-
income TDR market.

SAN FRANCISCO

A doubling of downtown office space during the 16 years
between 1965 and 1981 and an average annual growth rate
of over 1.7 million square feet ot office space per year was
causing congestion in the city’s financial district and a loss
of historic character and scale. In addition, the city has
a weak preservation ordinance and a board of supervisors
traditionally reluctant to adopt rigorous preservation
controls. In response to this unprecedented growth in new
office construction and the unfavorable political climate,
San Francisco has made a commitment to using TDRs to
accomplish historic preservation.

The new downtown plan adopted by ordinance in San
Francisco in October 1985 was a dramatic response to
these problems. [t lowers base FAR limits, imposes height
and setback requirements, requires the preservation of 251
significant buildings, and provides incentives to encour-
age the retention of 183 buildings that are less historically
significant but that contribute to the historic and archi-
tectural character of downtown San Francisco. The plan
allows for the transfer of unused development rights from
significant and “contributory” buildings. A significant
building may be demolished only for public safety rea-
sons or if, considering the value of the building’s TDRs,
it retains no substantial remaining market value. Altera-
tions to significant buildings must be reviewed according
to the Secretary of the Interior's Standards for Rehabili-
tation, and owners are required to maintain the buildings
and prevent neglect. The plan only encourages and does
not mandate preservation of contributory buildings, but
if a contributory building sells TDRs, the building must
be rehabilitated and maintained as a landmark.

Although the plan was prepared for the most part by
staff of the San Francisco Department of City Planning,
the Foundation for San Francisco's Architectural Heritage,
an influential private preservation organization, played
an important role in the plan’s eventual form and design.
The foundation identified and rated the buildings deserv-
ing of preservation and sponsored a report by a local plan-
ning consultant to give the city background on preserva-
tion and TDR programs as well as recommendations for
making them work.

With the adoption of its TDR mechanism, San Fran-
cisco discarded most of the conventional bonuses previ-
ously relied upon by developers to gain density. Through
the purchase of TDRs, developers may increase density
from base FARs ranging from six to 10 in downtown office
districts to an FAR of 18. It is only through the transfer
of TDRs from historic buildings or open space (or from
the inclusion of housing within a new building) that a
developer can achieve maximum density. Thus, the incen-
tive for developers to use TDRs in San Francisco is exceed-
inglv strong. :

In developing the downtown plan and its TDR provi-
sions, the city identified receiving sites and calculated the
total number of transters the area could handle in order
to ensure a healthy market for the TDRs as well. In addi-
tion, the plan redirects downtown office expansion to the
south of the Market Street district because zoning of that
area allows the highest densities.

The plan also encourages the preservation and enhance-
ment of open space and the creation of additional open
space through the TDR mechanism. A review of past plan-
ning policies revealed that plazas adjacent to new construc-
tion have not always provided the most desirable locations
for open space. In the new plan, unused floor area from
an approved open space site may be transferred to a devel-
opment site. This permits developers to build intensively
on one site while providing open space in an area where
it is needed. Not-for-profit organizations interested in park
development could also acquire desirable park sites and
sell the development rights to developers.

Are the results of San Francisco's TDR program as
promising as its commitment? The early results must be
evaluated in light of the city’s adoption of a three-year
limit on growth, permitting the development of only 2.85
million square feet of major office construction in the city,
or about 950,000 square feet per year. Because of the high
vacancy rate in downtown San Francisco, the planning
commission has turned down major new office con-
struction projects in the first year following adoption
of the new downtown plan. Inasmuch as no new projects
have been approved, no transfers have occurred under the
new plan. One new office project, the 101st Building, was
approved just before the new plan went into effect, and
the city did require purchase of development rights.
Developers purchased TDRs from two structures rated as
“significant.”

In November 1986, San Francisco voters approved
Proposition M, setting further limits on growth and mak-
ing the future market for TDRs more uncertain. Propo-
sition M extends the three-year growth curb indefinitely

. and effectively lowers the growth cap from 950,000 square

feet per year to 475,000 square feet for the next 11 to 15
years and 950,000 square feet per year thereafter. Although
the planning department is currently reviewing 11 office con-
struction projects, including several that will use TDRs,
Proposition M will depress the market for TDRs well
below the program designers’ original projections.
Unlike New York, Denver, and Seattle, San Francisco's
TDR mechanism does not impose a requirement on the
owner to enter into an agreement to restore or to preserve
the building. Instead, this obligation is enforced through
provisions of the ordinance implementing the plan, which
require the preservation of significant buildings and con-
tributory buildings that have sold TDRs. In addition,
TDRs do not have to be transferred from parcel to parcel
as in some other TDR schemes; it is possible for down-
town San Francisco development rights to “float,” unat-
tached to a sending or receiving site. A Certificate of
Transfer documents the exchange of TDRs from the origi-
nal owner to the owner of a development lot or to per-
sons or firms who may hold them for subsequent trans-
fer. Although it is possible that a speculative market might
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develop in “floating TDRs." at present this i.s not occur-
fing becaune title companies are unwilling to insure devel-

i ite.
opment rights not attached to a sit -
p{\n owner of a significant or contributory building who

wishes to sell unused development rights applies to the
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city for a statement of eligibility. To date, very few owners
of landmark buildings have applied for certificates of eligi-
bility. Some real estate brokers have expressed an interest
in handling sales of TDRs. )
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Appendix A. Existing TDR Programs

\ Purpose

Preserve
Control or Open Space
Rights Historic Redirect  Protect or Protect
Location TDR PDR Transferred Preservation Growth Farms  Environment

ALASKA

Matanuska-Susitna Borough — — —_ — X X —

ARIZONA
Scottsdale

CALIFORNIA
Los Angeles
San Bernardino County
San Diego
San Francisco
Santa Monica Malibu Mountains
Tahoe Regional Planning Agency

COLORADO
Denver
Pitkin County (under consideration)

CONNECTICUT
State of Connecticut
Windsor X — — — x —_ _

DISTRICT OF COLUMBIA

FLORIDA
Collier County
Dade County
Hollywood
Lee County (under consideration)
Monroe County (under consideration)
Palm Beach County
St. Petersburg

LOUISIANA ,
New Orleans X — —_ X _ - —

MARYLAND
Calvert County
Howard County
Montgomery County

x
|
|
!
!

x

| X X X X X
|
]
| X X | X
[ X | x|
|

|
 xx |

X | X X
| X It
< < <
3 |3 (]
X | | X
| | X |
| X x|
| | X

[ X X X X X X
bl
|1
bl
|1
b

| X X X X X

X | %
X
|
|
|

Continued
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APPENDIX A. CONTINUED

Purpose

Preserve
Control or Open Space
Rights Historic Redirect  Protect or Protect
Location TDR PDR Transferred Preservation Growth Farms  Environment

MASSACHUSETTS
State of Massachusetts —
Nantucket —
Sunderland

MONTANA
Bridger Canyon Zoning District
Gallitan County X — yes — - — X

NEW HAMPSHIRE
State of New Hampshire

NEW JERSEY
Burlington County
Chesterfield
Hillsborough Township
Hunterdon County
Pinelands

NEW YORK
Eden .
New York City
Southampton Township
Suffolk County

PENNSYLVANIA
Birmingham Township
Buckingham Township
Kennett Square
Upper Makefield

RHODE ISLAND
State of Rhode Island . = "X yes - - X —

TEXAS
Dallas X — — X —_ — -

WASHINGTON
Island County
King County
Seattle*

WYOMING )
Teton County (under consideration) X — - - X — X

x
I

yes — -
yes -

X X
X
I
X

X
!
!
[
I
|
I

I
X
!
|
[
X
I

X yes _ -

yes - -

X | X x|
X ] XXX
I

yes — X

I X X X
I
I
X
I
I
I

X X X X
I
I
I
!
|
|

yes — -
_— yes X _— —_ —

X | X
X

Note: This table was compiled primarily from secondary source materials and not all of the information was verified Vfith each community cited. It is present-
ed primarily to assist those undertaking research. The acronym “PDR” stands for “Purchase of Development Rights” and refers to outright acquisition
of development rights to protect a resource by government entities with no corresponding intention to resell or transfer the density to other sites.

* Also low-income housing.
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Appendix B. Examples of TDR Ordinances

1. Denver Zoning Ordinance—Section 59-54 (3) (m)

Transfer of development rights from properties containing
historic structures. To authorize, upon appeal in specific
cases, subject to terms and conditions fixed by the board, an
exception permitting the transfer of unused development
rights or undeveloped floor area from zone lots containing
a structure that has been designated for preservation pur-
suant to and as set forth in chapter 30 of the Revised
Municipal Code. Such transfer shall meet all of the follow-
ing conditions and requirements:

1. This procedure shall be permitted only in the B-5 and
B-7 districts, and transfers from one zone lot to another
zone lot shall be permitted only within the same specif-
ic zone district. This procedure may be utlilized by a
maximum of four times for any specific zone lot.

2. The maximum amount of undeveloped floor area that
may be transferred from a zone lot containing a designat-
ed structure shall be the difference between the existing
gross floor area in the designated structure and the max-
imum gross floor area permitted by the district regula-
tions for property zoned B-5 or the supplementary
maximum gross floor area permitted by the regulations
for property zoned B-7.

3. Every application shall contain the signatures of the
owners of all properties involved.

4. No structure receiving floor area and located in the B-5
district shall be enlarged through one or more applica-
tions of this procedure by more than 25 percent of the
basic maximum gross floor area.

5. Nostructure receiving floor area and located in a B-7 dis-
trict shall be enlarged through one or more applications
of this procedure by more than 25 percent of the sup-

plementary maximum gross floor area; provided,
however, that where the gross floor area of a structure
will not exceed six times the zone lot area counting any
and all of the special floor areas allowed by Section
59-380(b)(1), except street-level floor areas of Section
59-380(b)(1)a, such structure may be enlarged by an
amount equal to 50 percent of the supplementary maxi-
mum gross floor area. Such structure shall provide the
low-level light areas as required by Section 59-380(b)(1).

All such transfers approved by the board shall be recorded
by the department of zoning administration among the
records of the clerk and recorder of the city, whichrecord-
ing shall contain a statement signed by the owner of the zone
lot containing the structure that has been designated for
preservation acknowledging the physical limitations placed
on the property as a result of the transfer.

Upon recording with the clerk and recorder of the city, the
department of zoning administration shall administer the
provisions of this subsection (3)m, with the following res-
trictions and limitations: (1) The construction of the trans-
ferred floor area shall not be permitted until the structure
designated for preservation is utilized by a use by right and
the exterior has been renovated or restored according to Sec-
tion 30-6 of the Revised Municipal Code; and (2) if for any
reason the structure designated for preservation is partial-
ly or completely destroyed after the transfer of unused de-
velopment rights through this procedure, no new structure
shall be built exceeding the floor area of the former structure
unless additional floor area is permitted through a new ap-
plication of this procedure, through a combining of zone
lots, or through other transfer procedures.

2. Collier County, Florida, TDR Ordinance

SECTION 9. SPECIAL REGULATIONS

9.1 “ST” Special Treatment Overlay District—Special
Regulations for Areas of Environmental Sensitivity and
Lands and Structures of Historical and/or Archaeolog-
ical Significance.

a. Intent and Purpose. Within Collier County, there
are certain areas that, because of their unique assem-
blages of flora and/or fauna, their aesthetic appeal,
historical or archaeological significance, or their
contribution to their own and adjacent ecosystems,
make them worthy of special regulations. Such regu-
lations are directed toward the conservation, protec-
tion, and preservation of ecological, commercial,
and recreational values for the greatest benefit to the
people of Collier County. Such areasinclude, but are

not necessarily limited to, mangrove and freshwater
swamps, barrier islands, coastal beaches, estuaries,
cypress domes, natural drainage ways, aquifer
recharge areas, and lands and structures of histori-
cal and archaeological significance.

The purpose of this overlay district regulation is to
ensure the maintenance of these environmental and
cultural resources and to encouragee the preserva-
tion of the intricate ecological relationships within
the systems and, at the same time, permit those types
of developments that will hold changes to levels de-
termined acceptable by the board of county commis-
sioners after public hearing.

b. “ST" as a Zoning Overlay District; Designation of
“P-ST" Lands.
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ton the Conservancy has been posting TI_)C prices, which
have steadily declined to the current $13,000 level.

Measured by the criteria set out in Chapter 1, Santa
\Moniea's TDR program has been successful. However, the
buture of the program is uncertain, and it may soon end.
Los Angeles County is nearing completion of its local
coastal plan tor the Malibu Santa Monica Mountain area
and will soon reclaim permit authority from the commis-
<ion. The county has opposed the TDC program, taking
the position that many of the lots would never be devel-
oped due to slope, lack of roads, and zoning standards.
The county argues that development permits would be
awarded only to sites that are actually developable. In the
meantime, uncertainty over the future of the program has
softened the market for TDCs, inasmuch as many devel-
opers are expecting county zoning to permit higher as-
of-right densities in the marine terrace.

NEW YORK CITY

For decades, developers in New York City have made
use of air rights to construct buildings exceeding standard
zoning density, but it was not until 1968 that a TDR pro-
gram was developed specifically for landmark buildings.
New York's TDR program was the first in the country and
continues to be one of the most successful.

In New York, there are two ways that a developer can
obtain additional density for skyscraper construction. The
most frequent form of air rights transfer is through the
zoning-lot merger. A city block is the limit of a zoning
lot. Individual parcels on the block may be “merged” into
a single zoning lot by a declaration of single-lot status
filed by parties with interest in the adjacent parcels on
the block. Structures with unused floor area ratio (FAR)
may use these “as-of-right” zoning-lot mergers to trans-
fer unused FAR to vacant parcels in the same block for
new development.

In 1968, New York City amended its zoning ordinance
to permit @ TDR from locally designated landmark build-
ings to "adjacent” lots on the same block, across the street,
or diagonally across an intersection. Development rights
in New York City are simply calculated on the basis of
a one-to-one transfer of unused FAR from the landmark
to the receiving site. A year later the city planning com-
mission redefined “adjacent sites,” permitting a transfer
of rights from landmarks to any lot in a chain of adja-
cent common ownership, provided that the first link in
the chain is contiguous to or across the street from the
landmark property. Lawyers for Penn Central Transpor-
tation Co., owners of the landmark Grand Central Ter-
minal, have recently argued that control of the under-
ground railroad right-of-way between two sites meets the
requirement of a chain of common ownership. The adja-
cent lot provision of the TDR mechanism was also
amended to assist with preservation in the South Street
Seaport District.

The TDR program for landmarks was designed both to
ensure preservation of the sending site and quality devel-
opment on the receiving site. An application to use TDRs
must be submitted to the city planning commission. Site
plans of the sending and the receiving site, as well as a plan
for preserving and maintaining the landmark building, are
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reviewed by the commission. The estimated costs of main-
taining the landmark are evaluated by the city when it
reviews the price of the development rights to be trans-
ferred, and the commission has the legal authority to reject
the transfer if the proposed price is insufficient to main-
tain the landmark. The owners of landmark properties
from which development rights have been severed are then
required to donate a preservation and conservation ease-
ment to a qualified organization to ensure compliance with
the preservation and maintenance agreement.

While landmark property owners may ultimately trans-
fer all unused FAR, the floor area of the proposed build-
ing to be constructed on the receiving lot cannot be more
than 20 percent greater than the amount the receiving lot
was entitled to prior to the transfer. In its review of the
proposed transfer, the planning commission assesses not
only the benefits that will accrue to the landmark, but
also the impact of the proposed project on its neighbors.
Potential ill effects of overbuilding on the receiving site
and design compatibility with neighboring properties are
also reviewed.

New York City's TDR program has been among the
most active of any in the country, yet during the 18 years
that the TDR mechanism has been in effect, there have
been only a dozen transfers from the nearly 700 landmark
structures in New York City. The reason is simple: devel-
opers have easier and therefore more attractive ways to
gain density. The first choice of developers in the market
for additional density is the zoning-lot merger, which is
as-of-right and is not subject to a process of review and
approval. If a developer cannot achieve density through
zoning-lot merger, a change in zoning to a higher density
elassification may be sought. Only after these options
have been exhausted does a developer typically seek TDRs
from landmark properties and submit to the strenuous
planning review involved in TDR approvals.

In New York, the TDR mechanism has been limited to
individual landmarks and has not been extended to prop-
erties within designated historic districts. The New York
City Landmarks Preservation Commission fears that the
fragile character and scale of historic districts are ill-suited
to receiving additional density. Extension of the TDR con-
cept to historic districts would create an even more seri-
ous oversupply of TDRs in a market with a very low
demand, driving down the price of the TDRs and mak-
ing the concept less effective as a historic preservation
mechanism. Even without including historic districts, the
Landmarks Preservation Commission estimates there is
a current supply of 20 million square feet of potential
development rights from already designated landmarks.

The TDR mechanism has been extended to one historic
district in New York, the South Street Seaport area.
Through a special zoning amendment. the city designated
both a preservation area and a redevelopment area con-
sisting of a number of parking lots within an eight-block
radius. Unused development rights could be shifted from
the preservation area to the area designated for new devel-
opment. A consortium of financial institutions agreed to
accept development rights in exchange for writing off
delinquent mortgages, enabling the owners of buildings
in the Seaport District to qualify for loans to renovate their




properties. The commercial banks were permitted to hold
the development rights in a TDR "bank” and to sell the
rights for new construction. The TDR mechanism was the
catalyst for reinvestment in the historic buildings of the
South Street Seaport area, now a major tourism genera-
tor, and stimulated new office development in the area
of the district that was able to support additional den-
sity. Several major office buildings have been constructed
with TDRs from the bank.

DENVER

Late in 1979, planned construction of downtown Den-
ver's Sixteenth Street Mall and a proposal to create a new
National Register of Historic Places historic district that
would include Sixteenth Street buildings prompted a joint
public/private exploration of options for integrating new
development with the historic fabric of Sixteenth Street.
What eventually emerged from the process of discussion
was a TDR ordinance adopted in January 1982.

The adoption of Denver's TDR ordinance was not
accompanied by either downzoning or the historic district
and landmark designation discussed in 1979. A TDR is
strictly voluntary. In Denver, many downtown property
interests and politicians oppose strong protection for desig-
nated historic buildings, and owner consent to designation
is almost always sought. In the absence of strict regulation,
the TDR option offers an economic incentive to landmark
designation and rehabilitation of historic structures.

Unlike most TDR ordinances, which are typically devel-
oped by local government staff, Denver’s ordinance was
planned and drafted by a committee representing Down-
town Denver, Inc., Historic Denver, Inc., the Denver Land-
mark Commission, and the Colorado Historical Society,
as well as other community and development interests.
After three months of work, the committee had an ordi-
nance and then promoted and sold-the ordinance to city
government, the public and Denver's City Council, where
it passed unanimously. The resulting ordinance established
Denver's B-5 TDR district, which includes an approxi-
mately 40-block area of Denver's downtown.

Soon after the ordinance was passed, the Denver Part-
nership (a not-for-profit advocacy organization for down-
town business and development) established a second com-
mittee to propose zoning changes for the warehouse district
located on the western edge of downtown to protect the his-
toric character of the warehouse buildings and to encour-
age housing development. Again, included on the commit-
tee were representatives of the preservation community, the
city, private developers, property owners, an attorney, and
members who had expertise in real estate, appraisal, archi-
tecture, and banking. One result of the committee’s work
was an extension of the TDR tool to the warehouse district
through creation of the B-7 TDR district.

The B-5 and B-7 ordinances share the following pro-
visions.

¢ Only landmark buildings individually designated by
the Denver Landmark Commission are qualified
sending sites.

* Before it is eligible to sell development rights, the
sending building must be rehabilitated to the stan-

dards of the Denver Landmarks Commission.
¢ Transfers may occur only within each zone.

¢ The TDR amount that can be transferred from a site
is calculated bv deducting the density of ‘the land-
mark from the base FAR allowed.

¢ The receiving site cannot increase its density more
than 2.5:1 FAR beyond the base zoning.

¢ [n order to limit the burden of paperwork on the city,
the landmark structure can make no more than four
transfers.

¢ Once density is transferred, future development on
the sending site is permanently reduced by the num-
ber of TDRs sold. In the event the building is de-
stroyed by fire or other casualty, the FAR of any new
project would be limited to the density allowance atter
the transfer. There is no requirement to impose an
easement on the sending site ensuring the preserva-
tion of the historic building. The committee that
drafted the ordinance felt that such a provision would
be politically unacceptable and might threaten poten-
tial income tax benefits to donors of preservation
easements.

In the B-7 warehouse district, an additional incentive
encouraged residential development. Owners of historic
structures may sell one square foot of density for each
square foot of housing included in the landmark build-
ing as well as unused FAR.

The TDR ordinance—if used widely—could lower the
overall density of the B-5 TDR district. The maximum
density with all allowable zoning bonuses in a B-5 dis-
trict is an 18:1 FAR; however, TDRs from sending sites
are calculated based upon an assumed maximum 10:1 to
12:1FAR. Potential density of the B-7 TDR district, how-
ever, increased with adoption of the ordinance because
of the option to transfer additional density from areas of
buildings developed as residential space.

In the 40-block B-5 Central Business District TDR area,
there is an inventory of approximately 2.7 million square
feet of density that can be transferred from already desig-
nated landmarks and, according to a study done by Shlaes
and Co., a potential of 13 million square feet of density
shift if buildings identified as potential landmarks by the
Denver Planning Department are also counted. In the
23-block B-7 TDR district, about 1.6 million square feet
of density shift is available from existing and potential
landmarks.

In the four years since Denver’s ordinance was enacted,
there has been only one transfer. The Denver Athletic
Club, located in the B-5 TDR district, transferred 60,000
square feet of density at a price of about $15 per square
foot to a site five blocks away. But despite the lack of
transfers, the creation of TDRs has given owners of other
landmark properties options they did not have before.
The owners of two properties used their TDRs as collateral
for rehabilitation construction loans.

Two factors in the Denver real estate market have sup-
pressed an active trade in TDRs. First, with the success-
ful completion of- the Tabor Center, downtown Denver
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hus vrensthenad as a retail location, creating new demand
tor retat] shopping. Furthermore, new retail Acgmplexe.s
can be built 1o a protitable size without acquiring addi-
tronal Jensity trom landmark buildings. Second. Denver
has beva experiencing unprecedented office vacancy lev'els,
and new ottice towers that might benetit from the availa-
imlitv ot additional density will remain on the drawing
poards until the otfice space surplus has been absorbed.
Until this situation improves, it will be difficult to assess
the success of Denver's TDR program.

Despite Denver’s currently inactive TDR market, the
program has had some important accomplishments. The
use of TDRs as collateral saved the Navarre Building, a
landmark that was endangered at the time Denver was
drafting its TDR ordinance. The TDR incentive has also
induced some downtown property owners to seek or at
least consent to landmark designation and has been a fac-
tor in decisions to undertake rehabilitation projects.

SEATTLE

In 1985 Seattle adopted a new downtown plan with
four significant TDR components. The objectives of the
TDR scheme for downtown Seattle are to retain and
rehabilitate low-income housing in the downtown; to pre-
serve Seattle landmarks; to encourage compatible in-fill
development in historic districts; and to retain varied
building scale in high-density office areas. Adoption of
the TDR program was accompanied by downzoning and
limitations on density in the office and retail core.

Under the new plan, a base FAR of 10 is permitted in
the office core, and, with a series of bonuses, an FAR of
20 may be achieved. A developer may increase density
from an FAR of 10 to 13 through “general” bonuses such
as the provision of day care, parks, sculptured building
tops, or retail atriums, or from the transfer of unused
development rights from designated Seattle landmarks.
Floor area ratio may be increased from 13 to 15 with a
combination of general bonuses, affordable housing
bonuses, and TDRs from low-income housing or land-
marks. Finally. an increase in density from 15 to 20 FAR
may be achieved only through the low-income housing
TDR or through bonuses involving construction of low-
and moderate-income housing, rehabilitation of vacant
residential buildings, or density bonuses for the provision
of low-income housing. :

Unused development rights may be transferred from
designated Seattle landmarks located within office, retail,
or mixed commercial districts in the downtown core.
Within retail districts, development rights may be received
only from a site located on the same block. There are also
limitations placed on sending sites. Sending sites in office
districts may transfer only the difference between the base
FAR and the FAR of the existing structure. In retail, mixed-
use, and residential districts, transfers are generally limited
to the difference between the FAR of the landmark struc-
ture and an FAR of 6.0.

The Seattle Department of Community Development
has established guidelines for a transfer from landmark
structures. Proposed development projects using TDRs
from a landmark building require certificates of approval
from the Seattle Landmark Preservation Board. A con-
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dition of approval for the development rights transfer is
the restoration and adoption of a plan for long-term
preservation of the landmark structure. When the receiv-
ing lot owner applies for development project review, a
schematic drawing showing the proposed rehabilitation
of the landmark building must be included in the appli-
cation. The owner of the sending lot also must apply for
a certificate of approval for the proposed rehabilitation
or restoration. The review and approval process includes
safeguards to ensure that funds from the sale of TDRs are
available for the restoration of the landmark and that the
rehabilitation is completed. For example, a certificate of
occupancy for the new building on the receiving site will
not be issued until the landmark building is rehabilitated,
and the funds from a sale of TDRs necessary to rehabili-
tate the landmark are placed in a department of com-
munity development escrow account. If the landmark
does not need rehabilitation, or has already been rehabili-
tated and certified by the National Park Service for the
investment tax credit on rehabilitation of a certified his-
toric structure, the proceeds from the sale of the devel-
opment rights are not regulated by the city.

The owners of the sending and the receiving sites must
file a TDR agreement with the city to certify that the
owner of the receiving lot will complete the rehabilita-
tion of the landmark and that the owner of the landmark
agrees to preserve the structure for the life of thé new
development on the receiving site. The TDR agreement
is enforced through a protective covenant or preservation
and conservation easement.

Although this program was implemented in 1985, no
transfers from landmark buildings have yet been made.
On the other hand, a number of transfers from low-
income housing have occurred. This is partly a conse-
quence of program design. General bonuses can be used
to achieve 13 FAR. And housing bonuses can be used to
achieve an increase from 13 to 20 FAR without complicat-
ing the process by negotiating a landmark TDR purchase
and submitting to review and agreements that delay and
add expense to the development process.

The design of the program implements one goal of the
downtown plan, which is to encourage the retention of
low-income housing opportunities downtown. Downtown
Seattle has lost some of its low-income housing stock
through gentrification, but the city estimates that 7,311
low-income housing units are still available downtown.
None of the low-income housing is built to the full FAR,
and unused density from low-income downtown hous-
ing sites may be transferred to other downtown sites.
When such a transfer occurs, the building sending TDRs
must be brought into compliance with housing and build-
ing codes. The city also requires that the greater of 50
percent of the total floor area or the floor area in use for
low-income housing be retained as low-income housing
for at least 20 years.

Apparently, low-income housing groups have been
competing to sell their development rights, depressing the
price well below the projected price. Planners calculated
that developers could pay up to $25 per square foot for
additional density; however, TDRs from low-income
housing have been selling for only 59 per square foot. As



the price has decreased. the city has seen more develop-
ment proposdls using this density option. This has caused
wome concern that low-income TDRs are being sold too
cheaply to ensure the preservation and production of
encteh low-income housing units to fultill the city's plan-
nim woals. The city may be forced to intervene in the low-
income TDR market.

SAN FRANCISCO

A doubling of downtown office space during the 16 years
between 1965 and 1981 and an average annual growth rate
of over 1.7 million square feet of office space per year was
causing congestion in the city’s financial district and a loss
of historic character and scale. In addition, the city has
a weak preservation ordinance and a board of supervisors
traditionally reluctant to adopt rigorous preservation
controls. In response to this unprecedented growth in new
office construction and the unfavorable political climate,
San Francisco has made a commitment to using TDRs to
accomplish historic preservation.

The new downtown plan adopted by ordinance in San
Francisco in October 1985 was a dramatic response to
these problems. It lowers base FAR limits, imposes height
and setback requirements, requires the preservation of 251
significant buildings, and provides incentives to encour-
age the retention of 183 buildings that are less historically
significant but that contribute to the historic and archi-
tectural character of downtown San Francisco. The plan
allows for the transfer of unused development rights from
significant and “contributory” buildings. A significant
building may be demolished only for public safety rea-
sons or if, considering the value of the building's TDRs,
it retains no substantial remaining market value. Altera-
tions to significant buildings must be reviewed according
to the Secretary of the Interior's Standards for Rehabili-
tation, and owners are required to maintain the buildings
and prevent neglect. The plan only encourages and does
not mandate preservation of contributory buildings, but
if. a contributory building sells TDRs, the building must
be rehabilitated and maintained as a landmark.

Although the plan was prepared for the most part by
staff of the San Francisco Department of City Planning,
the Foundation for San Francisco's Architectural Heritage,
an influential private preservation organization, played
an important role in the plan’s eventual form and design.
The foundation identified and rated the buildings deserv-
ing of preservation and sponsored a report by a local plan-

ning consultant to give the city background on preserva- -

tion and TDR programs as well as recommendations for
making them work.

With the adoption of its TDR mechanism, San Fran-
cisco discarded most of the conventional bonuses previ-
ously relied upon by developers to gain density. Through
the purchase of TDRs, developers may increase density
from base FARs ranging from six to 10 in downtown office
districts to an FAR of 18. It is only through the transfer
of TDRs from historic buildings or open space (or from
the inclusion of housing within a new building) that a
developer can achieve maximum density. Thus, the incen-
tive for developers to use TDRs in San Francisco is exceed-
ingly strong.

In developing the downtown plan and its TDR provi-
sions, the city identified receiving sites and calculated the
total number of transfers the area could handle in order
to ensure a healthy market tor the TDRs as well. In addi-
tion, the plan redirects downtown office expansion to the
south of the Market Street district because zoning of that
area allows the highest densities.

The plan also encourages the preservation and enhance-
ment of open space and the creation of additional open
space through the TDR mechanism. A review of past plan-
ning policies revealed that plazas adjacent to new construc-
tion have not always provided the most desirable locations
for open space. In the new plan, unused floor area from
an approved open space site may be transferred to a devel-
opment site. This permits developers to build intensively
on one site while providing open space in an area where
itis needed. Not-for-profit organizations interested in park
development could also acquire desirable park sites and
sell the development rights to developers.

Are the results of San Francisco's TDR program as
promising as its commitment? The early results must be
evaluated in light of the city’s adoption of a three-year
limit on growth, permitting the development of only 2.85
million square feet of major office construction in the city,
or about 950,000 square feet per year. Because of the high
vacancy rate in downtown San Francisco, the planning
commission has turned down major new office con-
struction projects in the first year following adoption
of the new downtown plan. Inasmuch as no new projects
have been approved, no transfers have occurred under the
new plan. One new office project, the 101st Building, was
approved just before the new plan went into effect, and
the city did require purchase of development rights.
Developers purchased TDRs from two structures rated as
“significant.’

In November 1986, San Francisco voters approved
Proposition M, setting further limits on growth and mak-
ing the future market for TDRs more uncertain. Propo-
sition M extends the three-year growth curb indefinitely
and effectively lowers the growth cap from 950,000 square
feet per vear to 475,000 square feet for the next 11 to 15
years and 950,000 square feet per year thereafter. Although
the planning department is currently reviewing 11 office con-
struction projects, including several that will use TDRs,
Proposition M will depress the market for TDRs well
below the program designers’ original projections.

Unlike New York, Denver, and Seattle, San Francisco's
TDR mechanism does not impose a requirement on the
owner to enter into an agreement to restore or to preserve
the building. Instead, this obligation is enforced through
provisions of the ordinance implementing the plan, which
require the preservation of significant buildings and con-
tributory buildings that have sold TDRs. In addition,
TDRs do not have to be transferred from parcel to parcel
as in some other TDR schemes; it is possible for down-
town San Francisco development rights to “float,” unat-
tached to.a sending or receiving site. A Certificate of
Transfer documents the exchange of TDRs from the origi-
nal owner to the owner of a development lot or to per-
sons or firms who may hold them for subsequent trans-
fer. Although it is possible that a speculative market might
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“floating TDRs.” at present this is not occur-
::mw:;’:a:‘willnlc cohmp.mies are um?/illing to insure devel-
opment rights not attached to a site. o

An owner of a significant or contributory buxlf:!mg who
wishes to sell unused development rights applies to the
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city for a statement of eligibility. To date, very few owners
of landmark buildings have applied for certificates of elig;-
bility. Some real estate brokers have expressed an interest
in handling sales of TDRs.
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Appendix A. Existing TDR Programs

Location

TDR

Purpose

Rights Historic
PDR  Transferred Preservation

Control or
Redirect
Growth

Protect
Farms

Preserve

Open Space

or Protect

Environment

ALASKA
Matanuska-Susitna Borough

ARIZONA
Scottsdale

CALIFORNIA
Los Angeles
San Bernardino County
San Diego
San Francisco
Santa Monica Malibu Mountains
Tahoe Regional Planning Agency

COLORADO
Denver
Pitkin County (under consideration)

CONNECTICUT
State of Connecticut
Windsor

DISTRICT OF COLUMBIA

FLORIDA
Collier County
Dade County
Hollywood
Lee County (under consideration)
Monroe County (under consideration)
Palm Beach County
St. Petersburg

LOUISIANA
- New Orleans

MARYLAND
Calvert County
Howard County
Montgomery County

] XX XXX X

X X

X X

| XXX XXX

X

X | x

| |
I |
[ 1 xx| X

|
<
]
X

|
|
I

X
|
|

| X | X |

x|

I x| | X x|

| XX X XX

Continued
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APPENDIX A. CONTINUED

Purpose

Preserve
Control or Open Space
Rights Historic Redirect  Protect or Protect
Location TDR PDR Transferred Preservation Growth Farms  Environment

MASSACHUSETTS
State of Massachusetts —_—
Nantucket —
Sunderland

MONTANA
Bridger Canyon Zoning District
Gallitan County X — yes — — — X

NEW HAMPSHIRE
State of New Hampshire

NEW JERSEY
Burlington County
Chesterfield
Hillsborough Township
Hunterdon County
Pinelands

NEW YORK
Eden
New York City
Southampton Township
Suffolk County

PENNSYLVANIA
Birmingham Township
Buckingham Township
Kennett Square
Upper Makefield

RHODE ISLAND
State of Rhode Island . —_ X yes — . — X —

TEXAS
Deallas ] X — — X - —- -

WASHINGTON
Island County
King County
Seattle™

WYOMING
Teton County (under consideration) X — —_ — X — X

X X

X
!
I
I
|
I
I

[
X
I
!
|
X
[

yes - —

| X

ves - -

X | XX |
I x|
|
|
|
X | XX X
]

yes — X

| X X X
I
[
X
|
|
|

X X X X
i
-
]
I
I
X
X

X
I
I
|
I

X yes — —
yes X - — -

x|
I

Note: This table was compiled primarily from secondary source materials and not all of the information was verified with each community cited. It is present-
ed primarily to assist those undertaking research. The acronym “PDR" stands for “Purchase of Development Rights” and refers to outright acquisition
of development rights to protect a resource by government entities with no corresponding intention to resell or transfer the density to other sites.

* Also low-income housing.

30

RITEEE LR



Appendix B. Examples of TDR Ordinances

1. Denver Zoning Ordinance—Section 59-54 (3) (m)

Transfer of development rights from properties containing
historic structures. To authorize, upon appeal in specific
cases, subject to terms and conditions fixed by the board, an
exception permitting the transfer of unused development
rights or undeveloped floor area from zone lots containing
a structure that has been designated for preservation pur-
suant to and as set forth in chapter 30 of the Revised
Municipal Code. Such transfer shall meet all of the follow-
ing conditions and requirements:

1. This procedure shall be permitted only in the B-5 and
B-7 districts, and transfers from one zone lot to another
zone lot shall be permitted only within the same specif-
ic zone district. This procedure may be utlilized by a
maximum of four times for any specific zone lot.

2. The maximum amount of undeveloped floor area that
may be transferred from a zone lot containing a designat-
ed structure shall be the difference between the existing
gross floor area in the designated structure and the max-
imum gross floor area permitted by the district regula-
tions for property zoned B-5 or the supplementary
maximum gross floor area permitted by the regulations
for property zoned B-7.

3. Every application shall contain the signatures of the
owners of all properties involved.

4. No structure receiving floor area and located in the B-5
district shall be enlarged through one or more applica-
tions of this procedure by more than 25 percent of the
basic maximum gross floor area.

5. Nostructurereceivingfloor area and located in a B-7 dis-
trict shall be enlarged through one or more applications
of this procedure by more than 25 percent of the sup-

plementary maximum gross floor area; provided,
however, that where the gross floor area of a structure
will not exceed six times the zone lot area counting any
and all of the special floor areas allowed by Section
59-380(b)(1), except street-level floor areas of Section
59-380(b}(1)a, such structure may be enlarged by an
amount equal to 50 percent of the supplementary maxi-
mum gross floor area. Such structure shall provide the
low-level light areas as required by Section 59-380(b)(1).

All such transfers approved by the board shall be recorded
by the department of zoning administration among the
records of the clerk and recorder of the city, which record-
ing shall contain a statement signed by the owner of the zone
lot containing the structure that has been designated for
preservation acknowledging the physical limitations placed
on the property as a result of the transfer.

Upon recording with the clerk and recorder of the city, the
department of zoning administration shall administer the
provisions of this subsection (3)m, with the following res-
trictions and limitations: (1) The construction of the trans-
ferred floor area shall not be permitted until the structure
designated for preservation is utilized by a use by right and
the exterior has been renovated or restored according to Sec-
tion 30-6 of the Revised Municipal Code; and (2) if for any
reason the structure designated for preservation is partial-
ly or completely destroyed after the transfer of unused de-
velopment rights through this procedure, no new structure
shall be built exceeding the floor area of the former structure
unless additional floor area is permitted through a new ap-
plication of this procedure, through a combining of zone
lots, or through other transfer procedures.

2. Collier County, Florida, TDR Ordinance

SECTION 9. SPECIAL REGULATIONS

9.1 “ST” Special Treatment Overlay District-——Special
Regulations for Areas of Environmental Sensitivity and
Lands and Structures of Historical and/or Archaeolog-
ical Significance.

a. Intent and Purpose. Within Collier County, there
are certain areas that, because of their unique assem-
blages of flora and/or fauna, their aesthetic appeal,
historical or archaeological significance, or their
contribution to their own and adjacent ecosystems,
make them worthy of special regulations. Suchregu-
lations are directed toward the conservation, protec-
tion, and preservation of ecological, commercial,
and recreational values for the greatest benefit to the
people of Collier County. Such areas include, but are

not necessarily limited to, mangrove and freshwater
swamps, barrier islands, coastal beaches, estuaries,
cypress domes, natural drainage ways, aquifer
recharge areas, and lands and structures of histori-
cal and archaeological significance. '

The purpose of this overlay district regulation is to
ensure the maintenance of these environmental and
cultural resources and to encouragee the preserva-
tion of the intricate ecological relationships within
the systems and, at the same time, permit those types
of developments that will hold changes to levels de-
termined acceptable by the board of county commis-
sioners after public hearing.

b. “ST" as a Zoning Overlay District; Designation of
“P-ST" Lands.
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tion, the Conservancy has buen posting TDC prices, which
h_|\1‘- s!l'.ldl])’ dck‘lincd to the current SlD,OOO level.

\easured by the criteria set out in Chapter 1, Santa
\onica~ TDR program has been successtul. However, the
‘urure of the program is uncertain, and it may soon end.
[« Angeles County is nearing completion of its local
coastal plan for the Malibu Santa Monica Mountain area
and will soon reclaim permit authority from the commis-
<ion. The county has opposed the TDC program, taking
the position that many of the lots would never be devel-
oped due to slope, lack of roads, and zoning standards.
The county argues that development permits would be
awarded only to sites that are actuallv developable. In the
meantime, uncertainty over the future of the program has
softened the market for TDCs, inasmuch as many devel-
opers are expecting county zoning to permit higher as-
of-right densities in the marine terrace.

NEW YORK CITY

For decades, developers in New York City have made
use of air rights to construct buildings exceeding standard
zoning density, but it was not until 1968 that a TDR pro-
gram was developed specifically for landmark buildings.
New York's TDR program was the first in the country and
continues to be one of the most successful.

In New York, there are two ways that a developer can
obtain additional density for skyscraper construction. The
most frequent form of air rights transfer is through-the
zoning-lot merger. A city block is the limit of a zoning
lot. Individual parcels on the block may be “merged” into
a single zoning lot by a declaration of single-lot status
filed by parties with interest in the adjacent parcels on
the block. Structures with unused floor area ratio (FAR)
may use these “as-of-right” zoning-lot mergers to trans-
fer unused FAR to vacant parcels in the same block for
new development.

In 1968, New York Citv amended its zoning ordinance
to permit a TDR from locally designated landmark build-
ings to “adjacent” lots on the same block, across the street,
or diagonally across an intersection. Development rights
in New York City are simply calculated on the basis of
a one-to-one transfer of unused FAR from the landmark
to the receiving site. A year later the city planning com-
mission redefined “adjacent sites,” permitting a transfer
of rights from landmarks to any lot in a chain of adja-
cent common ownership, provided that the first link in
the chain is contiguous to or across the street from the
landmark property. Lawyers for Penn Central Transpor-
tation Co., owners of the landmark Grand Central Ter-
minal, have recently argued that control of the under-
ground railroad right-of-way between two sites meets the
requirement of a chain of common ownership. The adja-
cent lot provision of the TDR mechanism was also
amended to assist with preservation in the South Street
Seaport District.

The TDR program for landmarks was designed both to
ensure preservation of the sending site and quality devel-
opment on the receiving site. An application to use TDRs
must be submitted to the city planning commission. Site
plans of the sending and the receiving site, as well as a plan
for preservingand maintaining the landmark building, are
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reviewed by the commission. The estimated costs of main-
taining the landmark are evaluated by the city when it
reviews the price of the development rights to be trans-
ferred, and the commission has the legal authority to reject
the transfer if the proposed price is insufficient to main-
tain the landmark. The owners of landmark properties
from which development rights have been severed are then
required to donate a preservation and conservation ease-
ment to a qualified organization to ensure compliance with
the preservation and maintenance agreement.

While landmark property owners may ultimately trans-
fer all unused FAR, the floor area of the proposed build-
ing to be constructed on the receiving lot cannot be more
than 20 percent greater than the amount the receiving lot
was entitled to prior to the transfer. In its review of the
proposed transfer, the planning commission assesses not
only the benefits that will accrue to the landmark, but
also the impact of the proposed project on its neighbors.
Potential ill effects of overbuilding on the receiving site
and design compatibility with neighboring properties are
also reviewed.

New York City’s TDR program has been among the
most active of any in the country, yet during the 18 years
that the TDR mechanism has been in effect, there have
been only a dozen transfers from the nearly 700 landmark
structures in New York City. The reason is simple: devel-
opers have easier and therefore more attractive ways to
gain density. The first choice of developers in the market
for additional density is the zoning-lot merger, which is
as-of-right and is not subject to a process of review and
approval. If a developer cannot achieve density through
zoning-lot merger, a change in zoning to a higher density
classification may be sought. Only after these options
have been exhausted does a developer typically seek TDRs
from landmark properties and submit to the strenuous
planning review involved in TDR approvals.

In New York, the TDR mechanism has been limited to
individual landmarks and has not been extended to prop-
erties within designated historic districts. The New York
City Landmarks Preservation Commission fears that the
fragile character and scale of historic districts are ill-suited
to receiving additional density. Extension of the TDR con-
cept to historic districts would create an even more seri-
ous oversupply of TDRs in a market with a very low
demand, driving down the price of the TDRs and mak-
ing the concept less effective as a historic preservation
mechanism. Even without including historic districts, the
Landmarks Preservation Commission estimates there is
a current supply of 20 million square feet of potential
development rights from already designated landmarks.

The TDR mechanism has been extended to one historic
district in New York, the South Street Seaport area.
Through a special zoning amendment. the city designated
both a preservation area and a redevelopment area con-
sisting of a number of parking lots within an eight-block
radius. Unused development rights could be shifted from
the preservation area to the area designated for new devel-
opment. A consortium of financial institutions agreed to
accept development rights in exchange for writing off
delinquent mortgages, enabling the cwners of buildings
in the Seaport District to qualify for loans to renovate their
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properties. The commercial banks were permitted to hold
the development rights in a TDR “bank” and to sell the
rights for new constriuction. The TDR mechanism was the
catalvst tor reinvestment in the historic buildings of the
South Street Seaport area, now a major tourism genera-
tor. and stimulated new office development in the area
of the district that was able to support additional den-
sity. Several major office buildings have been constructed
with TDRs from the bank.

DENVER

Late in 1979, planned construction of downtown Den-
ver’s Sixteenth Street Mall and a proposal to create a new
National Register of Historic Places historic district that
would include Sixteenth Street buildings prompted a joint
public/private exploration of options for integrating new
development with the historic fabric of Sixteenth Street.
What eventually emerged from the process of discussion
was a TDR ordinance adopted in January 1982.

The adoption of Denver's TDR ordinance was not
accompanied by either downzoning or the historic district
and landmark designation discussed in 1979. A TDR is
strictly voluntary. In Denver, many downtown property
interests and politicians oppose strong protection for desig-
nated historic buildings, and owner consent to designation
is almost always sought. In the absence of strict regulation,
the TDR option offers an economic incentive to landmark
designation and rehabilitation of historic structures.

Unlike most TDR ordinances, which are typically devel-
oped by local government staff, Denver’s ordinance was
planned and drafted by a committee representing Down-
town Denver, Inc.,, Historic Denver, Inc,, the Denver Land-
mark Commission, and the Colorado Historical Society,
as well as other community and development interests.
After three months of work. the committee had an ordi-
nance and then promoted and sold the ordinance to city
government, the public. and Denver's City Council, where
it passed unanimously. The resulting ordinance established
Denver’s B-5 TDR district, which includes an approxi-
mately 40-block area of Denver's downtown.

Soon after the ordinance was passed, the Denver Part-
nership (a not-for-profit advocacy organization for down-
town business and development) established a second com-
mittee to propose zoning changes for the warehouse district
located on the western edge of downtown to protect the his-
toric character of the warehouse buildings and to encour-
age housing development. Again, included on the commit-
tee were representatives of the preservation community, the
city, private developers, property owners, an attorney, and
members who had expertise in real estate, appraisal, archi-
tecture, and banking. One result of the committee’s work
was an extension of the TDR tool to the warehouse district
through creation of the B-7 TDR district.

The B-5 and B-7 ordinances share the following pro-
visions.

¢ Only landmark buildings individually designated by
the Denver Landmark Commission are qualified
sending sites.

* Before it is eligible to sell development rights, the
sending building must be rehabilitated to the stan-

dards of the Denver Landmarks Commission.
* Transfers may occur only within each zone.

* The TDR amount that can be transferred from a site
is calculated by deducting the density of the land-
mark from the base FAR allowed.

* The receiving site cannot increase its density more
than 2.5:1 FAR beyond the base zoning.

¢ I[n order to limit the burden of paperwork on the city,
the landmark structure can make no more than four
transfers.

* Once density is transferred, future development on
the sending site is permanently reduced by the num-
ber of TDRs sold. In the event the building is de-
stroyed by ftire or other casualty, the FAR of any new
project would be limited to the density allowance atter
the transfer. There is no requirement to impose an
easement on the sending site ensuring the preserva-
tion of the historic building. The committee that
drafted the ordinance felt that such a provision would
be politically unacceptable and might threaten poten-
tial income tax benefits to donors of preservation
easements.

In the B-7 warehouse district, an additional incentive
encouraged residential development. Owners of historic
structures may sell one square foot of density for each
square foot of housing included in the landmark build-
ing as well as unused FAR. -

The TDR ordinance—if used widely—could lower the
overall density of the B-5 TDR district. The maximum
density with all allowable zoning bonuses in a B-5 dis-
trict is an 18:1 FAR; however, TDRs from sending sites
are calculated based upon an assumed maximum 10:1 to
12:1 FAR. Potential density of the B-7 TDR district, how-
ever, increased with adoption of the ordinance because
of the option to transfer additional density from areas of
buildings developed as residential space.

In the 40-block B-5 Central Business District TDR area,
there is an inventory of approximately 2.7 million square
feet of density that can be transferred from already desig-
nated landmarks and, according to a study done by Shlaes
and Co., a potential of 13 million square feet of density
shift if buildings identified as potential landmarks by the
Denver Planning Department are also counted. In the
23-block B-7 TDR district, about 1.6 million square feet
of density shift is available from existing and potential
landmarks.

In the four years since Denver's ordinance was enacted,
there has been only one transfer. The Denver Athletic
Club, located in the B-5 TDR district, transferred 60,000
square feet of density at a price of about $15 per square
foot to a site five blocks away. But despite the lack of
transfers, the creation of TDRs has given owners of other
landmark properties options they did not have before.
The owners of two properties used their TDRs as collateral
for rehabilitation construction loans.

Two factors in the Denver real estate market have sup-
pressed an active trade in TDRs. First, with the success-
ful completion of-the Tabor Center, downtown Denver
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huas atrenpthenad as a retail location, creating new demand
tor retml] shopping. Furthermore, new retail ‘cqmplexe.s
can be built to a protitable size without acquiring addi-
tonal density trom landmark buildings. Second, Denver
has hevn enperiencing unprecedented ottice vacancy levgls,
snd new ottice towers that might benefit from the availa-
bty of additional density will remain on the drawing
boards until the office space surplus has been absorbed.
U atil this situation improves, it will be difficult to assess
the success of Denver’'s TDR program.

Despite Denver's currently inactive TDR market, the
program has had some important accomplishments. The
use of TDRs as collateral saved the Navarre Building, a
landmark that was endangered at the time Denver was
drafting its TDR ordinance. The TDR incentive has also
induced some downtown property owners to seek or at
least consent to landmark designation and has been a fac-
tor in decisions to undertake rehabilitation projects.

SEATTLE

In 1985 Seattle adopted a new downtown plan with
four significant TDR comporents. The objectives of the
TDR scheme for downtown Seattle are to retain and
rehabilitate low-income housing in the downtown; to pre-
serve Seattle landmarks; to encourage compatible in-fill
development in historic districts; and to retain varied
building scale in high-density office areas. Adoption of
the TDR program was accompanied by downzoning and
limitations on density in the office and retail core.

Under the new plan, a base FAR of 10 is permitted in
the office core, and, with a series of bonuses, an FAR of
20 may be achieved. A developer may increase density
from an FAR of 10 to 13 through “general” bonuses such
as the provision of day care, parks, sculptured building
tops, or retail atriums, or from the transfer of unused
development rights from designated Seattle landmarks.
Floor area ratio may be increased from 13 to 15 with a
combination of general bonuses, affordable housing
bonuses, and TDRs from low-income housing or land-
marks. Finally, an increase in density from 15 to 20 FAR
may be achieved only through the low-income housing
TDR or through bonuses involving construction of low-
and moderate-income housing, rehabilitation of vacant
residential buildings, or density bonuses for the provision
of low-income housing.

Unused development rights may be transferred from
designated Seattle landmarks located within office, retail,
or mixed commercial districts in the downtown core.
Within retail districts, development rights may be received
only from a site located on the same block. There are also
limitations placed on sending sites. Sending sites in office
districts may transfer only the difference between the base
FAR and the FAR of the existing structure. In retail, mixed-
use, and residential districts, transfers are generally limited
to the difference between the FAR of the landmark struc-
ture and an FAR of 6.0.

The Seattle Department of Community Development
has established guidelines for a transfer from landmark
structures. Proposed development projects using TDRs
from a landmark building require certificates of approval
from the Seattle Landmark Preservation Board. A con-
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dition of approval for the development rights transfer is
the restoration and adoption of a plan for long-term
preservation of the landmark structure. When the receiv-
ing lot owner applies for development project review, a
schematic drawing showing the proposed rehabilitation
of the landmark building must be included in the appli-
cation. The owner of the sending lot also must apply for
a certificate of approval for the proposed rehabilitation
or restoration. The review and approval process includes
safeguards to ensure that funds from the sale of TDRs are
available for the restoration of the landmark and that the
rehabilitation is completed. For example, a certificate of
occupancy for the new building on the receiving site will
not be issued until the landmark building is rehabilitated,
and the funds from a sale of TDRs necessary to rehabili-
tate the landmark are placed in a department of com-
munity development escrow account. If the landmark
does not need rehabilitation, or has already been rehabili-
tated and certified by the National Park Service for the
investment tax credit on rehabilitation of a certified his-
toric structure, the proceeds from the sale of the devel-
opment rights are not regulated by the city.

The owners of the sending and the receiving sites must
file a TDR agreement with the city to certify that the
owner of the receiving lot will complete the rehabilita-
tion of the landmark and that the owner of the landmark
agrees to preserve the structure for the life of the new
development on the receiving site. The TDR agreement
is enforced through a protective covenant or preservation
and conservation easement.

Although this program was implemented in 1985, no
transfers from landmark buildings have yet been made.
On the other hand, a number of transfers from low-
income housing have occurred. This is partly a conse-
quence of program design. General bonuses can be used
to achieve 13 FAR. And housing bonuses can be used to
achieve an increase from 13 to 20 FAR without complicat-
ing the process by negotiating a landmark TDR purchase
and submitting to review and agreements that delay and
add expense to the development process.

The design of the program implements one goal of the
downtown plan, which is to encourage the retention of
low-income housing opportunities downtown. Downtown
Seattle has lost some of its low-income housing stock
through gentrification, but the city estimates that 7,311
low-income housing units are still available downtown.
None of the low-income housing is built to the full FAR,
and unused density from low-income downtown hous-
ing sites may be transferred to other downtown sites.
When such a transfer occurs, the building sending TDRs
must be brought into compliance with housing and build-
ing codes. The city also requires that the greater of 50
percent of the total floor area or the floor area in use for
low-income housing be retained as low-income housing
for at least 20 years.

Apparently, low-income housing groups have been
competing to sell their development rights, depressing the
price well below the projected price. Planners calculated
that developers could pay up to $25 per square foot for
additional density; however, TDRs from low-income
housing have been selling for only $9 per square foot. As



the price has decreased, the city has seen more develop-
ment proposals using this density option. This has caused
«ome concern that low-income TDRs are being sold too
cheaply to ensure the preservation and production of
enough low-income housing units to fultill the city’s plan-
nine woals. The city may be torced to intervene in the low-
income TDR market.

SAN FRANCISCO

A doubling of downtown oftice space during the 16 years
between 1065 and 1981 and an average annual growth rate
of over 1.7 million square feet of otfice space per year was
causing congestion in the city’s financial district and a loss
of historic character and scale. In addition, the city has
a weak preservation ordinance and a board of supervisors
traditionally reluctant to adopt rigorous preservation
controls. In response to this unprecedented growth in new
oftice construction and the unfavorable political climate,
San Francisco has made a commitment to using TDRs to
accomplish historic preservation.

The new downtown plan adopted by ordinance in San
Francisco in October 1985 was a dramatic response to
these problems. It lowers base FAR limits, imposes height
and setback requirements, requires the preservation of 251
significant buildings, and provides incentives to encour-
age the retention of 183 buildings that are less historically
significant but that contribute to the historic and archi-
tectural character of downtown San Francisco. The plan
allows for the transfer of unused development rights from
significant and “contributory” buildings. A significant
building may be demolished only for public safety rea-
sons or if, considering the value of the building’s TDRs,
it retains no substantial remaining market value. Altera-
tions to significant buildings must be reviewed according
to the Secretary of the Interior’s Standards for Rehabili-
tation, and owners are required to maintain the buildings
and prevent neglect. The plan onlv encourages and does
not mandate preservation of contributory buildings, but
if a contributory building sells TDRs, the building must
be rehabilitated and maintained as a landmark.

Although the plan was prepared for the most part by
staff of the San Francisco Department of City Planning,
the Foundation for San Francisco's Architectural Heritage,
an influential private preservation organization, played
an important role in the plan's eventual form and design.
The foundation identified and rated the buildings deserv-
ing of preservation and sponsored a report by a local plan-
ning consultant to give the city background on preserva-
tion and TDR programs as well as recommendations for
making them work.

With the adoption of its TDR mechanism, San Fran-
cisco discarded most of the conventional bonuses previ-
ously relied upon by developers to gain density. Through
the purchase of TDRs, developers may increase density
from base FARs ranging from six to 10 in downtown office
districts to an FAR of 18. [t is only through the transfer
of TDRs from historic buildings or open space (or from
the inclusion of housing within a new building) that a
déveloper can achieve maximum density. Thus, the incen-
tive for developers to use TDRs in San Francisco is exceed-
ingly strong. '

In developing the downtown plan and its TDR provi-
sions, the city identitied receiving sites and calculated the
total number of transfers the area could handle in order
to ensure a healthy market for the TDRs as well. In addi-
tion, the plan redirects downtown office expansion to the
south of the Market Street district because zoning of that
area allows the highest densities.

The plan also encourages the preservation and enhance-
ment of open space and the creation of additional open
space through the TDR mechanism. A review of past plan-
ning policies revealed that plazas adjacent to new construc-
tion have not always provided the most desirable locations
for open space. In the new plan, unused floor area from
an approved open space site may be transferred to a devel-
opment site. This permits developers to build intensively
on one site while providing open space in an area where
itis needed. Not-for-profit organizations interested in park
development could also acquire desirable park sites and
sell the development rights to developers.

Are the results of San Franciscos TDR program as
promising as its commitment? The early results must be
evaluated in light of the city’s adoption of a three-year
limit on growth, permitting the development of only 2.85
million square feet of major office construction in the city,
or about 950,000 square feet per year. Because of the high
vacancy rate in downtown San Francisco, the planning
commission has turned down major new office con-
struction projects in the first year following adoption
of the new downtown plan. Inasmuch as no new projects
have been approved, no transfers have occurred under the
new plan. One new office project, the 101st Building, was
approved just before the new plan went into effect, and
the city did require purchase of development rights.
Developers purchased TDRs from two structures rated as
“significant.”

In November 1986, San Francisco voters approved
Proposition M, setting further limits on growth and mak-
ing the future market for TDRs more uncertain. Propo-
sition M extends the three-year growth curb indefinitely
and effectively lowers the growth cap from 950,000 square
feet per year to 475,000 square feet for the next 11 to 15
years and 950,000 square feet per year thereafter. Although
the planning department is currently reviewing 11 office con-
struction projects, including several that will use TDRs,
Proposition M will depress the market for TDRs well
below the program designers’ original projections.

Unlike New York, Denver, and Seattle, San Francisco's
TDR mechanism does not impose a requirement on the
owner to enter into an agreement to restore or to preserve
the building. Instead, this obligation is enforced through
provisions of the ordinance implementing the plan, which
require the preservation of significant buildings and con-
tributory buildings that have sold TDRs. In addition,
TDRs do not have to be transferred from parcel to parcel
as in some other TDR schemes; it is possible for down-
town San Francisco development rights to “float,” unat-
tached to a sending or receiving site. A Certificate of
Transfer documents the exchange of TDRs from the origi-
nal owner to the owner of a development lot or to per-
sons or firms who may hold them for subsequent trans-
fer. Although it is possible that a speculative market might
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- . " at present this is not occur-
develop in “floating TDRs.” a nt :
g b::auw title companies are unwilling to insure devel-

ite.

ment nights not attached to a sit o
o‘.’An owner of a significant or contributory bUllFilng who
wishes to sell unused development rights applies to the
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city for a statement of eligibility. To date, very few owners \Y
of landmark buildings have applied for certificates of eligi-

bility. Some real estate brokers have expressed an interest

in handling sales of TDRs.
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Appendix A. Existing TDR Programs

Purpose

Preserve
Control or Open Space
Rights Historic Redirect  Protect or Protect
Location TDR PDR Transferred Preservation Growth Farms  Environment

ALASKA
Matanuska-Susitna Borough — — — — X X -

ARIZONA
Scottsdale

CALIFORNIA
Los Angeles
San Bernardino County
San Diego ‘
San Francisco
Santa Monica Malibu Mountains
Tahoe Regional Planning Agency

COLORADO
Denver .
Pitkin County (under consideration)

CONNECTICUT
State of Connecticut — X yes — — X —
Windsor X — — —

DISTRICT OF COLUMBIA

FLORIDA
Collier County
Dade County
Hollywood
Lee County (under consideration)
Monroe County (under consideration)
Palm Beach County
St. Petersburg

LOUISIANA
New Orleans X — — X - — —_—

MARYLAND
Calvert County
Howard County
Montgomery County

X
|
|
|
|

X

| X XXX X
|
|
| X X | X
| X | x|
|

|
I XX |

X X
I
O
| X

|
X |
X |

X
|

3
X
¢
|
I

] XXX XXX
1
F
I
[
I
| X X XXX

X
|

yes — X X —

" ves _ _ X _

x|
|

Continued
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APPENDIX A. CONTINUED

Purpose

Preserve
Control or Open Space
Rights Historic Redirect Protect or Protect
Location TDR PDR  Transferred Preservation Growth Farms  Environment

MASSACHUSETTS
State of Massachusetts —
Nantucket —
Sunderland

MONTANA
Bridger Canyon Zoning District
Gallitan County X — yes — — — X

NEW HAMPSHIRE
State of New Hampshire - X — - —

NEW JERSEY
Burlington County
Chesterfield
Hillsborough Township
Hunterdon County
Pinelands

NEW YORK
Eden
New York City
Southampton Township
Suffolk County

PENNSYLVANIA
Birmingham Township
Buckingham Township
Kennett Square
Upper Makefield

RHODE ISLAND
State of Rhode Island ‘ —_ X yes — — X —

TEXAS
Dallas X —_ — x - — —_

WASHINGTON
Island County
King County
Seattle”

WYOMING
Teton County (under consideration) X — — — X — X

X X
<«
03
!
X
I
X

X
|
I
I
I
I
I

X
I

yes - -

| X

yes - -

X | XX |
|

X | XXX
|

[ X X x
|
[
X
[
I
I

X X XX

X
I
[
I
I

x yes - —_
yes X — — -

x|
i

Note: Thistable was compiled primarily from secondary source materials and not all of the information was verified with each community cited. It is present-
ed primarily to assist those undertaking research. The acronym “PDR" stands for “Purchase of Development Rights” and refers to outright acquisition
of development rights to protect a resource by government entities with no corresponding intention to resell or transfer the density to other sites.

* Also low-income housing.
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Appendix B. Examples of TDR Ordinances

1. Denver Zoning Ordinance—Section 59-54 (3) (m)

Transfer of development rights from properties containing
historic structures. To authorize, upon appeal in specific
cases, subject to terms and conditions fixed by the board, an
exception permitting the transfer of unused development
rights or undeveloped floor area from zone lots containing
a structure that has been designated for preservation pur-
suant to and as set forth in chapter 30 of the Revised
Municipal Code. Such transfer shall meet all of the follow-
ing conditions and requirements:

1. This procedure shall be permitted only in the B-5 and
B-7 districts, and transfers from one zone lot to another
zone lot shall be permitted only within the same specif-
ic zone district. This procedure may be utlilized by a
maximum of four times for any specific zone lot.

2. The maximum amount of undeveloped floor area that
may be transferred from a zone lot containing a designat-
ed structure shall be the difference between the existing
gross floor area in the designated structure and the max-
imum gross floor area permitted by the district regula-
tions for property zoned B-5 or the supplementary
maximum gross floor area permitted by the regulations
for property zoned B-7.

3. Every application shall contain the signatures of the
owners of all properties involved.

4. Nostructurereceiving floor area and located in the B-5
district shall be enlarged through one or more applica-
tions of this procedure by more than 25 percent of the
basic maximum gross floor area.

5. No structure receiving floor area and located in a B-7 dis-
trict shall be enlarged through one or more applications
of this procedure by more than 25 percent of the sup-

plementary maximum gross floor area; provided,
however, that where the gross floor area of a structure
will not exceed six times the zone lot area counting any
and all of the special floor areas allowed by Section
59-380(b)(1), except street-level floor areas of Section
59-380(b)(1)a, such structure may be enlarged by an
amount equal to 50 percent of the supplementary maxi-
mum gross floor area. Such structure shall provide the
low-level light areas as required by Section 59-380(b)(1).

All such transfers approved by the board shall be recorded
by the department of zoning administration among the
records of the clerk and recorder of the city, which record-
ing shall contain a statement signed by the owner of the zone
lot containing the structure that has been designated for
preservation acknowledging the physical limitations placed
on the property as a result of the transfer.

Upon recording with the clerk and recorder of the city, the
department of zoning administration shall administer the
provisions of this subsection (3)m, with the following res-
trictions and limitations: (1) The construction of the trans-
ferred floor area shall not be permitted until the structure
designated for preservation is utilized by a use by right and
the exterior has beenrenovated or restored according to Sec-
tion 30-6 of the Revised Municipal Code; and (2) if for any
reason the structure designated for preservation is partial-
ly or completely destroyed after the transfer of unused de-
velopment rights through this procedure, no new structure
shall be built exceeding the floor area of the former structure
unless additional floor area is permitted through a new ap-
plication of this procedure, through a combining of zone
lots, or through other transfer procedures.

2. Collier County, Florida, TDR Ordinance

SECTION 9. SPECIAL REGULATIONS

9.1 “ST” Special Treatment Overlay District—Special
Regulations for Areas of Environmental Sensitivity and
Lands and Structures of Historical and/or Archaeolog-
ical Significance.

a. Intent and Purpose. Within Collier County, there
are certain areas that, because of their unique assem-
blages of flora and/or fauna, their aesthetic appeal,
historical or archaeological significance, or their
contribution to their own and adjacent ecosystems,
make them worthy of special regulations. Such regu-
lations are directed toward the conservation, protec-
tion, and preservation of ecological, commercial,
and recreational values for the greatest benefit to the
people of Collier County. Suchareas include, but are

not necessarily limited to, mangrove and freshwater
swamps, barrier islands, coastal beaches, estuaries,
cypress domes, natural drainage ways, aquifer
recharge areas, and lands and structures of histori-
cal and archaeological significance.

The purpose of this overlay district regulation is to
ensure the maintenance of these environmental and
cultural resources and to encouragee the preserva-
tion of the intricate ecological relationships within
the systems and, at the same time, permit those types
of developments that will hold changes to levels de-
termined acceptable by the board of county commis-
sioners after public hearing.

b. “ST" as a Zoning Overlay Distﬁct; Designation of
“P-ST" Lands.
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ZOWING AND DEVELOPMENT RIGHTS: A BIBLIOGRAPHY
by

Mary Ellen Huls
Iowa State University Library
Ames, Iowa

Actlone talcen by city zoning boa:rde are often in confl:.ct
‘ with the dee:.rea of individual property owners. Unlike cases

where cities force land owners to glve up their land to the city

" for just compensa.tion, zoning cha.ngee leave property owners with
the land, but net the rlght to. develop it in the way .they desire,

Many_ of the instances of this type of zoning changes aré related

to environmente,l concerns., In ordar to preserva fa.rmland open

_space, solar access, or a historical site, a city may make zohing

changes which deny the land owner the right to develop potentially

. va.lua.’ble 8ites. One of the concerns raised by such actions on the

part of zoning boards is whethex such actions constltute a "taking",

which would then require that the owner be given fair compensatlon
for his loss.

, '.‘Lhe most mnovative approach taken to resolve the problem of
compensa.ting land owners is allowmg the developer to transfer his

development rights to a new location or to sell the rn.ght to develop

to another person. The owner in effect keeps the property, but

sella the right to develop that property.

Two major problems are
connected with TIR,

57" 0ne_ problen’ 1s’ deteming the vorth of the potential to , develop

a piece of property, and the other problem is dem@ating suitable

locations to transfer those rights to. This bibliography includes

-both current articles on TIR and other property rights and zoning
issues and older articles and books of significance to this topic.
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.In the early and'miqe1§?0'e;'a new deyice to resolve

difficult zoning decisions was'introduced,:the'Ptransferable
development right," or TDR. As ‘& method of compensatory

- —regulation, it allowed a trade—off between land-owners and

planmners to turn zoning into a win-win situation.

_ +If rezoning of a-'piece of land is deemed mandatory on the
part of planners againSt the wishes of the owner, or if “an owner
desires to rezone a parcel of land against the wishee of the
local government a TDR permlts a zoning den51ty, air rights, or
other development right to be transferred to a non—contiguous
parcel of. land under the same owner. These rights can then be
sold ‘to other owners. The governhent might'then be relieved of
the necessity of acqulring the original parcel through purchase
or condemnation.

Through THR'S, agrlcultural land can be preeerved, as can
historic landmarke and resources. Since the 1970's, when several
bibllographiee were published, case law end legal opinion has
flowered regarding TDR's, and those sources constitute the

majority. of the entries contained in this work.
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